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DETAILS OF HEARING AND REPRESENTATION

1 The arbitration was held virtually and convened on 16 August 2021 whereafter a consolidation ruling was
issued. By agreement between the parties the confinuation of the arbitration was scheduled for 29
Octaber 2021, 1 — 2 December 2021 and 20 — 21 January 2022 respectively. Arbitration was finalised on
21 January 2022 and parties were afforded an opportunity to submit closing arguments by 21 January
2022. Closing arguments were only filed by PSA (1st Applicant) and SARS (Respondent), no closing
submission was filed by NEHAWU (27 Applicant).

9 On 1 December 2021 the matter was postponed due to the witness being uncontactable. NEHAWU
tendered the wasted costs of PSA and SARS. A postponement ruling detailing what transpired was

issued.

L

During the proceedings, PSA was rep[ésénted by_r Mr Ferdie Truter from Couzyn Hertzog & Horak
Attorneys, NEHAWU was repre M ed by Mr I'y'ltukheche Maraka and SARS was represented by Adv
Tebogo Manchu mstructed by Cliff Decker Hofmeyer: !nc

4  Parties held a pr%a_lﬁi;t;aiioﬂ meeting and the minutes of fh’g’:'fniaeting were provided at the onset of the
arbitratiﬂn-_ ; > T

o
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6. Whether the dlsmntlnuahun nf the Ieava encashment pDIIG‘;I' by !:he Respundent was fair and constitutes an
unfa1r labour prachce in terms of section 136[2} of the LRA.

BACKGROUND TO THE DISPUTE, COMMON CAUSE FACTS AND ISSUES IN DISPUTE

7 Clause 5.4 of the Respondent's Leave Policy of February 2006, as collectively agreed between the
Respondent and Organised Labour, provides for leave encashment of a maximum of 6 days of
outstanding leave not taken or accumulated and o be paid out early the following year preferably before

end of April.

Only signed awards that contain the CCMA approved watermark are authorised. HOS50-21
Page 2 of 23



8. On 1 January 2011, a new Leave Policy came into effect ("2011 Policy”). The 2011 Policy provides that it is
effective 1 January 2004 unless otherwise indicated in the body of the policy. Clause 5.2.13 of the
2011 Policy provides: “Of the total annual leave entitlement for all employees; a maximum of 6 days of
outstanding leave not taken or accumulated will be paid out early the following year, preferably before
end April.®

9. The 2011 Policy provides that it will replace any other leave provisions formerly applicable in SARS.

10. A new Leave policy was infroduced in 2016 which replaces any previous leave provisions formerly
applicable in SARS. Clause 2.2.4 of the Respondent’s Human Resource Policy on Leave of May 2016
provides for leave encashment of a maximum of 6 days of outstanding leave not taken or accumulated
and to be paid out early the following year_EFeferably before the end of April.

11. Clause 2.6.2 of the Respondent's Humai’F‘GapEtaFand Development Internal Pﬂ|lC!,r' Conditions of Service
of December 2017 pmwdes fqrﬁﬁve encas‘hmerifinf up to a maximum of 6 working days.

12. On 23 June 2018, ﬂ'te Hlﬁ'i‘lan Capital and Develnpment Infemal Policy Conditions of Service (*Conditions
of Service Pahc';r’} became effective and was approved' Glause 2.6.2 (h) provides that:" The following
accumu!atmn and encashment provisions will be appfrcabia if an employee did not utilize the full

_ enfrﬂemem by the end of the leave cycle: (i) A maximum of ﬁlre {5} working days will be accumulated

SR e e

“lothe ‘brought forward maué’caragw owever, the accumulated balance my not exceed twenty (20)
woﬁang days; (i) Balances that remain after the accumulation may be utilized within the first six

::_mﬂnfhé bf ;hé @bn@g gan" r,ﬁm;ﬂbyeef r;}ajr gpt fuencap‘: uﬁ: to a max:mum of six (6) working

,1 i

days’of | fhfs ba!anc& 4 At S _._“-.w’

13. The Parties 'haﬂ.eng'agemhfé o.n.: the diécbntinﬁéﬁﬁﬁ of the leave encashrﬁent and introduction of the

new leave dispensation of the following occasions:

a. SARS made a presentation on leave encashment at the National Consultative Forum

("NCF") of 6 November 2019.

b. National Bargaining Forum ("NBF") of 7 November 2019.

C. NBF meeting held on 4 December 2020, wherein a presentation was made by SARS
to Organised Labour relating to leave encashment and the new leave dispensation.

d. At the National Bargaining Forum (“NBF") of 4 February 2021 the Respondent

provided an Annual Leave presentation, which set out the business rationale for discontinuing
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the leave encashment practice and a desirous new leave dispensation. The Respondent
informed the Applicants that no leave encashment will be paid. The Respondent also tabled a
new leave dispensation split between statutory and non-statutory leave, whereby the statutory
part is the minimum 15 days prescribed by the Act, which employees will forfeit if not used.
The non-statutory part would make up the balance of the current leave credits. The proposal
also intended to increase the annual leave credits, over time, to 30 days for all employees.

e. A Leave Dispensation Multilateral meeting was held on 17 February 2021 between
the parties without resolution.

14. The above consultation sessions failed as the parties could not reach consensus on the proposed

changes and the removal of the benefit by the employer.

15.The 1st Applicant referred its Unfair LabuLIr Practu:e Dispute on 14 April 2021 and the matter was
conciliated on 4 May 2021. ==

16.The 2 Applicant referred ifs- Lfn air Labour Pracima 'dlspute on 23 March 2021 and the matter was
conciliated on 4 May 2021 ==

17.The Applicants’;gj!ﬁﬁﬁtea were consolidated on 17 August 2{12'1;

18.The part[es are presenﬂy engaged i [ltigat;en in the: ngh Court under tase number 34583/21 relating fo
the Wage Agreement dated 3 Apnl ZDT g whe'réln a key compﬂnent of the d:spute relates to SARS inability due

to lack of reqmsﬂe funds and I:rudget fo {.‘.U[nphf with the third year of i increases.
;'. .1 i_-_:- 5_. = m_‘#f i_ £ tra.l ‘5 f / . L“.“‘_!_:.- 3 ; 1: :

19. It is in msputeheMeen tlrée partis ﬂmﬁt me-qn'a!ifylng employees- are’ énlltled ’m payment of their unused
leave days in accordance with the abovementioned collective agreement and policies.

20.1tis further in dispute that the policy of leave encashment is not finically sustainable for SARS given current
and future funding constraints. That the policy is unjustifiable. Furthermore, it is not a practice SARS can
support in moving towards its Strategic Intent and not aligned with the practices applied in the broader

Government.

SURVEY OF EVIDENCE AND ARGUMENT

21. At the outset, it must be noted that not all the evidence led at the arbitration will be captured in the award.
The award will only contain a brief summary of the relevant and salient points. The summary is a compilation

of evidence in chief, cross examination and re-examination. Simply because evidence is not recorded in the
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summary, does not mean that the evidence was not considered. For a full record of all evidence parties should
refer to the digital recordings of the hearing which is available from the CCMA upon request.

Applicant’s Case:

22. Mr Dirk Matthysen testified under oath that he is an Operational Specialist operating as the full-time
shop steward in SARS. He is a PSA representative and the National Chairperson for the PSA branch
in SARS. He has been involved with negotiations in the NBF for the last 15 years and instrumentally

involved in the conclusion of the collective agreements.

23. He was referred to the Leave Policy of SARS' and confirmed that it was signed by PSA, SARS and
NEHAWU and the policy commenced on 22 February 2006. Since implementation of the policy, terms

of paragraph 542 employees have bee _vidad with an option to have up fo six days paid out of

1ed by the Respondent by the end of January every

.a'r...'

year to make this elechan and'j&% payaut Wﬁuld ba duna around February. The last payout was done
in 2020. :

o

24, Ina New.sﬁaam &ﬁted 14 February 2019 the Raspandent {araed the issue of a new leave dispensation
for the f rsl“iﬁne and a proposal of such a new dlapansat|anrwas made. The proposal was considered
and ulﬂmatelyr both unions rejected the pmpaaal Ha agreed tn Bmss-examlnaunn that the Respondent

“had started. iﬂﬁiﬁhmsau&asi&&hﬂﬁf s 2019 and Expjalﬁadﬂla financial difficulties faced by the

organisation. He also agreed that that a special joint task team was established to delve into the
fmanc!als uf ﬂ'fé.‘ argamaahaa—pa&m;ralama’nt h:r axplura caat ttlng appartunmas to address the

Traaaury.

25. On 8 March 2019 a Did you know?* communication was received by HR in which the encashment or
utilisation of the 2018 accumulated leave was highlighted to employees.

26. In email correspondence authored by the witness and dated 24 July 2019, the new agenda items for
the August NBF were communicated. The agenda points included the issue of leave encashment for
2020. This was raised in July because at that time they had already become aware that the

Respondent wanted to discontinue the encashment of leave. There was also uncertainty amongst

1 Applicant's Bundle page 12.
212t Applicant's Bundle page 17.
12t Applicants' Bundle page 72-73.
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27.

28.

29.

membership as they needed to decide whether they would utilise the leave or whether they would be
able to encash it. During the NBF of August 20195, the minutes noted that" PSA requests that the
employer express their position with regards the optional encashment of unutilized leave due January
2020, which was currently allowed to a maximum of six (6) days as per the relevant policy derived
from a previous collective agreement.” The item was removed from the agenda. He could not say for
sure why it happened. In cross-examination he agreed that members had an option to take leave

instead of making use of encashment.

The National Consultative Forum ("NCF") was utilized fo consult on items the Respondent did not
intend fo negotiate on, information was communicated for purposes of taking note and to make input
for consideration but not for active negotiation. At the NCF of 6 November 20195 the Respondent told
them that they did not want to honour the bener t of leave encashment. A concem was raised that they
raised the issue at a consultative forum am?that it was a current condition of service that needed to be
re-negotiated in the normal mannaraﬂd &nmﬁmg had to be offered in exchange for the benefit to be
forfeited. In cross- exammahm} IIE agreed that -in November 2019 there was an emphasis on the
financial constraints necea&rﬁatmg changes anct'it wm raised with Organised Labour.

-------

The following daybn‘? Nnvember 20197 an Natmnal Bargmmng Forum (“NBF") meeting was held and
the following" transpired: The Respondent deliberated” Elj'r tne discussions held with the SARS
Gummlé'émer during the strateguc engagement sessions on 1 ﬂctober 2019 on the issue related to
' 1anges ";_'.::lmpapi on the Condi Enns of Service Policy related to the

= u..—_ B

:l-\.—_ -

leave encashment and a presentation on leave encashment was made at the NCF of 6 November
2019, The Respondent rnQn@Led Ipat the-changes werre_mfafmed by the financial constraints faced by

oA Fgamsauﬂnfbfgamﬁd baﬁurirmse&%oﬁoém ml‘dlég thg said »::hanges and indicated that

they viewed it as a mthdrawai of & beneﬁs also that they wnuld exermse their rights in law, should the

-benefit be withdrawn unilaterally. Organised Labour would engage with their constituencies and revert

to NBF by the next NBF.

An unfair labour practice dispute was referred to the CCMA and the dispute was ultimately settied.
The Respondent reversed their decision and the leave encashment was paid. At that stage no new

agreement had been reached regarding the leave encashment.

# 1¢t Applicants’ Bundle page 79.

514 Applicants’ Bundle page 88, 98.

& 1¢ Applicants' Bundie page 103.

" 1# Applicant’s Bundle page 105, 119,
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30.

3.

32,

33.

The communication from the SARS Commissioner dated 7 February 2020 was in his view not a true
reflection, as in some divisions their members were actually struggling to take their full leave
complement due to operational reasons, also some employees have more than 10 years' service and

if the 6 days are enchased they still had approximately 22 days to utilize for off time.

He could not dispute that the practice of leave encashment costs the Respondent 80 — 90 million per
annum and that in a number of engagement sessions this was communicated that the SARS
Commissioner did not agree with the practice.? He agreed that the practice was costly but indicated
that it had to be budgeted for as it was a condition of service. The witness indicated that the SARS
Commissioner highlighted the objects of leave and that it was not to give employees more money, but
they did not agree with his view. In principle he agreed that leave had an impact on the wellbeing of
employees.

He could not dispute that the Respundenfs I:mdget was determined annually and that the income was
allocated to SARS by Treasury H&agr;ed ﬁmt if the Respondent did not have enough budget and
that it was running a deﬁgiﬂhat it would* -‘imp‘n.éct on its ability to honour commitments. He also
’_'r?|gh Court matter where the issue is that the
Hespundeni s unalﬁfé to pay the negotiated wage mE?‘feases

confirmed that current_t}r [hene was a pencllng-

.\.,,_.

In the NBF meetmg held on 5 November 2020° Drganlséﬂ Labcaur raised a concern and requested
claniy why some uf the Conditions of Semce PGEI:G}‘ pn_:lwsiq:-ns ha;d been amended. This related to the
2006 collective agreement “The. Respmﬁéﬁ"f “indicated that there was ‘consultation at NCF on al

changes made on the policy. The response was that it had no bearing on the policy but was intended

*.-5.:..

Actdo consult on -ahy chahges’ big-orsmalk/ Organised jLabdur indicated that any changes of
mndmuns of senrlc:e had to be d|s;:u$3&d at NEF by the Heaﬂ Remuneratmn & Benefits. It was
demded Ihat the matter would remain on the agenda and the Respondenl would respond to Organised

foe ex;ﬁ:*l gn lsss.rés E_)Iariﬂediorggmsed La:%, Fildlc it _t!)at‘iit was a requirement of the SARS

Labour in writing on Conditions of Service Policy by the next meeting. The PSA also raised the
concern that their members requested clarity on the Respondent's position as fo whether they would
be able to encash six (6) days of unutilised leave as the previous year an issue arose. It was decided

that the Respondent would schedule a leave encashment meeting by mid November 2020.

Since the communication by the SARS Commissioner on 7 February 2020, the issue was raised again
by PSA, no further communication was received in this regard from the Respondent.

8 1st Applicant's Bundle page 130.
9 {st Applicant's Bundle page 139, 146, 148.
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35.

36.

3.

39.

41.

In the NCF of 7 December 2020"° a presentation was made on the issue of annual leave and they
were informed of the changes to the leave dispensation. It was similar to the proposal made in 2019
which did away with the option of annual encashment and only upon retirement / termination would a
limited number of days be paid out. Organised Labour again rejected the proposal.

At the NBF of 4 February 2021'" Organised Labour made it clear to the Respondent that they would
not agree fo the discontinuation of the leave encashment benefit and that they reserved their rights.
The Respondent indicated that the status quo remained and that they would seek mandate from their
principals and revert back at the next NBF meeting and that a Multilateral Meeting would be scheduled
on Annual Leave Encashment Practice.

On 23 February 20212 he wrote an emall to the NBF indicating the reasons for rejecting the
Respondent's new leave dlspeneetmn draj‘f-“pmposai The reasons for rejection were read into record.
No feedback was received end Ihe leewe ennaehrnent for 2020 was not paid out in 2021 as per the
policy. Under emse-examlnat;,en” he egreed [hat |f employees were struggling to take leave it was

something that eeuld be meneged and negeheteg wuh the employer but some of their members were
not in favour ef a maﬂdatnryr leave policy as they dlﬂmtwant to be forced to take leave on a specific

In h;e view, no new egreement had been reached between the Reepeﬁdent and Organised Labour
since 2'3'35 ar]d the, mllecgwer@rjement rememe velrd —

gt '.:_;.-: !,:e =

40. TheRespend:ente eleﬁm of ﬁrienel\el eeeetramte J.f;as un}ustlf'reel—il?re beneﬁt hee come a long way, it is

2 condition of service and it has alv-:ays been budgeted for, Budget constraints should not have an

effect on one lhlng enfyr encl needed a holistic eppreach thet was wh*_.r the task team was given an
opportunity to look into constraints.

During cross-examination the witness agreed that the issue of the leave encashment was raised and
discussed with Organised Labour in November 2020 at the NBF and that the employer highlighted that
there would be no leave encashment payout and the practice would be abandoned. The new leave
dispensation did not get rid of leave but only the encashment is removed and in some respects even
more days were added. He also agreed that in 2006 the Respondent could not foresee the future and

048t Applicant's Bundle page 157 - 163.
1 14t Applicant’s Bundle page 169, 174.
12 1# Applicant's Bundle page 178-181.
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42.

45, i }_.: ;

46.

_.f,____._gxqsﬂawu at SARS. The disggie r_gﬁated“ o the wi_t_hdrawd of

know that it would be facing a deficit in 2020, and that if Treasury cut the allocation that it would affect
the capacity of the organisation to pay for leave encashment. He further agreed that other expenses
were affected like bursaries, intems, etc. and not only leave encashment but said that items those did
not come from a collective agreement.

He also agreed that at the NBF of 4 February 2021 the Respondent again raised the issue. It was thus
not a true reflection to say that the Respondent unilaterally changed the terms and conditions of
employment by discontinuing the annual encashment of leave. The Respondent tried to obtain the
consent of Organised Labour since November 202012 and that a task team had an opportunity to look
into cost savings with regard to the financial constraints. He could also not dispute that the practice
was not prescribed by any statute.

In refation to the issue of a decrease in the'economic growth, the witness had no first-hand knowledge

and he could not recall anything.. 'mig"gﬁad being conveyed to him by the Respondent in
consultations. He was aware nf the g onveyed by the SARS Commissioner but he had no
knowledge of the figures. Heﬁiras aware thaﬁ S‘ARS took measures such as not paying increases fo

employees not in the bargalmng unit, a moratonum {in vacancues elc.

i "-C"f-

Mr. Sebusis _"f-"':{wen Valashiya testified under oath that hgﬂwas an Operational Manager at SARS but
was telaaﬁed in 2012 to perform union duties and he wae.‘“ currently the National Co-ordinator of

ﬁ'ﬁ, lea\re encashment benefit which

culminated thrnugh the NBF process where the dlspute could not be res:nived

......

not al:rle to take the:r Jeave anuashment of a maxrmuquf suc [ﬁ} daxs was then negotiated. The

benefit was ulhmatel'y lncluded in the Conditions of ‘Senvice: Pnlmy and could therefore not be
unilaterally withdrawn. There were no other collective agreements concluded that replaced this

agreement.

As a benefit the leave encashment was budgeted for by the organisation and therefore the
Respondent could not say they did not have funds to pay the benefit to employees. It was not
discretionary as in the case of bursaries and performance bonus and that was where the issue of a

deficit was coming in.

' 15t Applicant’s Bundle page 198.
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47.

48.

49,

=

50,

51.

52,

They became aware of the intention of the Respondent to cancel the leave encashment as well as the
bursaries during the built up to the 2019 wage negotiations. A task team was formulated but the focus
of the task team was not on the leave encashment as the proposal had already been rejected by
Organised Labour as it was a benefit and a condition of service. The task team looked into cost
cutting measures and fruitless and wasteful expenditure. Proposals were made but it was in his view
not considered by the Respondent and the wasteful expenditures continued.’ In the response from
Mr. Mampuru, it was indicated that the issues raised in the submissions were already catered for.
NEHAWU was of the view that if the proposals as suggested were implemented in totality that there
would be enough money for the leave encashment benefit. The task team was only used to get rid of
the leave encashment benefit.

It was put to the witness that their pmpasals would not have had a real impact on the deficit and that it
was not even costed. The witness stateﬁ 1hat it could not be costed as they were not provided with the
| mg}pmcess to unfold, perhaps the story would be different.

information they required. If SARS a

Reference was made to snrrfg-é'\( the propcsaﬁ made by NEHAWU and it was put to the witness that

these proposals were: alreaclyr underway. The mft’@ss respnnﬁed that such was not communicated fo
5

them. It was furlher»put to the witness that the |ssuenf ﬁalocahon costs was limited and that it would

to the sﬁi&ment The WI[HESS then exparrded on their prﬁpursal Ihat the current budget of funded
vacanmesﬁhﬂu[d be > used to fop es’ salaries .

e Ser A e __' -"._, = -_.___ = ;.-g '-_‘;M .—'i!-ﬂ
save over 65% c:f the aiiucahon however no fgures were pruwded In h|s view it was the duty of
SARS e substanQate the c}alm _::nf;§ lack of funds o Y'Y e

&
FilE -

= n. : | FE *J. _; | T g
't. “«“ 3 H‘f K,, 'i"-.—_."'-"&.'-:

__.F

.-..;_m-""

1-'-'

!t was |::~u;=‘1hrzrt wltnéss that- k!e wa“s te'strfy‘rng onfassumptr&nsrand’ no numbers are placed before the
arbitration. It was agreed. th_s_ﬁ SARS.had. closed offices and some savings were achieved but the
 witness did not want to respund to the submissmn that desplte the sawngs there was still not enough
money, because in his view it was something to be addressed in the High Court dispute. He

highlighted the period of dispute was 2020/2021 and now there are new expenditures.

Leave encashment could not be argued to be part of fruitiess and wasteful expenditure as it was
negotiated as a benefit in a collective agreement and factored into the budget.

In cross-examination he agreed that SARS prepared a budget and requested the money from
Treasury, but it was never communicated to them that Treasury did not allocate money for the leave

" 1# Applicant's Bundle page 72-74.
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53.

54.

9%

55

a7

encashment and this was now only recently raised. He however disputed that Treasury did not
allocate the budget as requested and as such dispute that a deficit exists. He was referred to the
communication'® that stipulates that the task team was created to look into the deficit resulting from
the allocation received by Treasury. He stated that it was only an estimation and they wanted to look
into the finances, to them it remained an estimation and was not what was allocated by Treasury. It
was put to him that the first witness confirmed that the Respondent disclosed its finances to Organised
Labour, but he disputed that NEHAWU was provided information and it was recorded in their

communication.

He confirmed the engagements with the Respondent in the NBF and NCF and also indicated that the
new leave dispensation and the withdrawal of the leave encashment benefit was rejected by
Organised Labour throughout and also i in the bilateral meetings. In cross-examination he also agreed
that the issue of leave encashment and ﬁnamrai constraints had been raised from 2019. He could not
dispute that the cost of leave encasllment arrﬂunted to 80 — 90 million per annum.

The Respondent did not utr!ls;ﬂﬁe dispute ré@ulut.ton clause as contained in the collective agreement
to address the issue- otunaﬁurdablllty 7 The Cﬁl!er:hue Agreement also did not have a cancellation

clause. In crosa-ajﬁ??unatmn it was established that th&agreement identified the CCMA as the forum

1’

fo deal mihdgﬁutes T

s
T

It was nut fair for tha Respondent t-:r wlthclraw the. beneﬂt as lt was in violation of the collective

agreemenf and also nof in- “fine with “'I"'uhnstf’fﬁﬁfcn of the- NBF which speaks to the dispute
mechanism processes which speaks to what Is contained in the collective agreement.

'l

.."-g_\t .' ;."'- ?: i--.__ R = .__. ._-I__‘__ | _ 7 i r"""""d: ?__H. E

I e : b
In clywexérgmahun ithe wuvnfess‘agreed ﬁt trrm&a% G’nm missioner “indicated that he did not agree

with the practice aru:l he muld not dlﬁpute that the cost of leave encashment amounted to 80 - 90

“million per annum. The witness however testified that as NEHAWU fheyr believed that the leave

encashment was factored into the budget and therefore the funds were available, however no

evidence of this was presented,

He was aware of the pending dispute in the High Court but it has no relation to the current dispute at
all.

Respondent'’s case:

1412 Applicant's Bundle page 76.
15 1¢! Applicant's Bundle page 76.
"7 1¢ Applicant's Bundle page 27.
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58.

59.

60.

61.

62.

s

Ms. Susan Visser testified under oath that she was employed as the Head of Employee Shared
Services and from March 2021, she was also the Head of Remuneration and Benefits on an interim
basis. She had 30 years of service with SARS. She gave a brief exposition of what her duties entailed
and indicated that she was the custodian of the Conditions of Service Policy which contained the leave
provisions of SARS. She was part of the team that developed the leave dispensation and policies in
1999 when SARS became an autonomous organisation.

In cross-examination she agreed that the 2006 collective agreement had been incorporated into the
Conditions of Service Policy and since then some amendments were made. The policy was effective

from 21 December 2017. She was not aware of any other collective agreement in relation to leave.

When asked why SARS did not honour m%"agreement she stated that it was because of the financial
constraints, unaffordability and because SﬂRS did not want to continue with the practice. She agreed
that conditions of service could. nﬁt be changed umlate-r.sﬂlyr and therefore the consultations were held
with Organised Labour to Igncef the practlce e

.(‘_,-

She stated that emplﬂrees had fo take annual Ieave:_:tu rest and refresh and that contributed to

pmductlwl Qf the Respondent. There were also some nfhg; iypes of leave in the policies.

- E-efﬁre 199‘? SARS was part of the Finance: E:epartmem and a Guvemment Department. When SARS

became 'autonumnus .ihé’%‘ réwew‘}d;

o r i)

e

tﬁEh‘HRPI}DrEIES and one of the first. policies reviewed was the
leave pD|IG}f The scenario was that leave r:I:uId be accumulated without a cap leaving some

days’and 8 déys pe&annuménuld’bemeh’éseda!r'ld etmrdays mdst be USed in an 18-month cycle.

.e?mpkﬁm it ﬁu uaginp&uq]élatﬁ whmh‘yasiveg;gq_st Acwmulatrnn was then capped at 20

Currently 'th'é'éﬁﬁfé‘%'é?éé’rﬁéh’ff%ﬁEiiédrf‘ﬂri’-'ﬁﬁiprayse*bﬁw=-a'ccu‘m'ufaré‘-'-ﬂue (5) days in the brought
forward balance category to a maximum of 20 days; the employee can then encash six (6) days if they
wish to, but if no, the leave is placed in the forfeit leave category and must be taken by June the next

year.

Challenges were on multiple levels as many employees have more than 10 years’ service and then
get additional leave days. Most do not take all the leave purposefully and the encashment and then
affects the affordability of the practice. The trend had also been noted that Wellness Services were
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65.

66.

67.

68.

69.

" Respondent's Bundle page 119.

utilized more severely and there was in increase in the usage of sick leave. Reference was made to

some statistics, 18

The presentation indicated that the cost to SARS for leave encashment had grown from R53 million in
2015 to R74 millien in 2019. If it was paid in 2020 the cost would have been approximately R102
million. The Wellness Utilisation Rate was 10% and the top three wellness risks were identified to be
stress, relationship issues and mental health/psych. The sick absence rate for 2019 was 4.51% and
the industry benchmark was 2 - 3 %. The 2020 rate of 2.3% was influenced by Covid and personnel
working from home and not logging sick leave when they do not feel well. Sick utilisation rate was at
95% in 2019 and 55% in 2020 and the industry benchmark was 25-30%. The aforementioned shows
that employees were not using leave sufficiently to rest despite the generous leave provided by SARS
(24 - 29 days per annum), instead they elg_ct to sell back the days to SARS.

For SARS the practice of leave encaﬁlln'lent was unjustifiable, unsustainable and unaffordable. The
f "'ﬁﬁ:eﬁl;)epartments in the broader Government where the current

ke
=

dispensation was a “use it orpse it" basis nnrmas thJs a practice in the private sector.

practice was also not allgned Wi

FEE :5"" FECE
She did not agrag wnh the submission in qms-exammahun that employees had ample leave to
encash and {p:rest and based her answer on the statusﬁe& 1hat showed employees were utilizing the

":-

.....

WGHHEEE services and sick leave more extensively.

In the 21319 wage neguhatmns SARS tabled a pmpusai.nn a new Iea\re dispensation which they
I:n-eheved was égilgqed g.rrth{ begtpractr% TQe pmpu§at included the discontinuation of the encashment

= arand erﬁpmyees-ﬁdli? gét aghaﬁrhuﬁaT* ﬁe“ﬂﬁht}m‘aﬁn jyears of service adding up fo 29

Feave days and after 10 years ef service ﬂ'IE‘f wuurd get 3{] days annual reave The leave was further
~8plit into-two categories: statuﬁaryt-:leamam;wnmtanmthHE:E_G_E_ﬂ:whn:h they would be forced to
take and non-statutory which could be accrued up to 60 days for a sabbatical or for use in case of
family emergencies. The cycle would remain 18 months and they also looked at leave over the festive
season.' The proposal was rejected by Organised Labour and therefore not implemented at that time.

Because there were peak and off-peak times for different categories of workers within SARS, leave
must be planned by staff and management according to the operational requirements and the 18-
month cycle was sufficient to cater for this. She could not dispute that some employees could not take

" Respondent's Bundle page 124,

G"n|jl' signed awards that contain the CCMA approved watermark are authorised. HO50-21



70.

71.

72.

73.

E -_:_='-_;'__3,bUF£HEl§§€giVétrrlnf2019 ) and 51 ]

74,

75.
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S

leave between January and March and indicted that employees in her division took leave during that

time.

She was taken through a time line of communications and meetings. She confirmed that in 2018 the
decision was made to pay the encashment. She could not explain why there was no communication
regarding the alleged financial constraints between March 2019 and August 20192 and she conceded
that there was also no communication from the Respondent to the employees between 7 February
2020 and 5 November 2020.2' She elected not to comment on the statement that while employees
were planning their leave the Respondent did nothing for nine (9) months and then two (2) months
before the leave encashment became due, the benefit was withdrawn.

The proposal of the new leave dispensation was again tabled in December 2020 and rejected by
Organised Labour in December and agaiﬂ_fgiected on 23 February 2021.

A joint task team was created to Ig;-jk at the ﬁnahaes and possible cost cutting options and since 2019
the Respondent has expre‘ﬁeﬁ' Its view on ﬂ]e ieave encashment and has highlighted the issue of

S

financial constraints amithenr position on the |ssué :'ever changed

5

She uuncedad “Ihat the Respondent had emtlarked on: an -aggressive recruitment campaign during
2021 vmﬁl‘éfin approximately 250 new employees were' appulnted and that currently there were
..verilsed Also, that. appalnﬂng speaallsts were expensive and that
where- they \ were u*pskllllﬁg ';Eh'l’pm d6s” salafies ﬁ'nl.ﬂ?:l be increased. She'explained that SARS had to
balance development of employees -and after bursanes were requested, this after there were no
_,um. oed ﬁn tﬁg_ﬁ‘iwgof vécanmes She stated that additional
money was réc:ewedﬂffrum 'I!reasury hut ihiat it was nng—ﬁencema nbtaln speclal skills required by the
m’gamsatmn Jt macle no sense notto adﬁress the sl-:llls gap in the urgamsatmn and to use the money
for ieave encashment and as SARS thr—-..;.r were seerng how best to uhllze the available finances.

appr@xlmately 250 !.raz;anmes

Ms. Musa Langa-Makhaye testified under oath that she was employed as a Manager in Collective
Bargaining and responsible for collective bargaining issues in the NBF and NCF and liaison between

the employer and employees.

During the 2019 wage negotiations, Organised Labour said that they were of the view that SARS was
not negotiating with them in good faith. Discussions were held and it was decided that a task team
would be established to look at cost savings initiatives. The terms of reference and time frame were

4 1t Applicant's Bundle page 79.
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set and everybody was able to continue. The process was to end by close of business on 28 February
2019. It was also agreed that the issues raised and withdrawn in the communication of December
2018 would be held in abeyance to enable the processes to move forward.

76. Parties in the task team were equal partners and all were privy to information. Organised Labour
would ask questions and information was shared. At that stage other cost cutting measures had
already been embarked on and such information was shared. Organised Labour made contributions?2
and all of it was considered. Some of the initiatives had a very minute impact but all was considered.
All proposals were included in the spreadsheet by finance and send to the Secretary of the NBF.23 The
proposals were then directed to the “powers that be” for consideration and a decision to be made.
EXCO made the final decision based on what was allocated by Treasury to SARS. The task team's
focus was not solely for the purpese of dealing with leave encashment but cost saving initiatives
addressing the deficit in totality. =

77 Under cross-examination with reiprt-:-ﬁce lha task team®, she was unable fo confirm whether the

proposals made by Drgamsaﬂ Labour on ousi 5: ,"ng initiatives were actually communicated or sent to

EXCO or whether the;e:JﬁraS a report from EJ{CE‘L
when EXCO. madar the decisions or why there Was ﬂu report. There was no response to the

&

:_.lhe recommendations. She also did not know
resubmissmﬁ af the list of initiatives submitted after the deacllln-e as it was already responded to.

78. -.-___;J_l.eavﬂ hr.-m‘ beeu pali af fhe dl&pusgjgns ::m wage nagnhahp s:'ﬂfi ar:d mat mcluded moving away from

the leave encashment practroe

e

79, s cAtall hmbs dﬁnn acrmnﬁmc%hqgs sﬁ& Ma[ch 2?19 'ih ep S:Itlﬁh Pf the Respcndent was made clear
and {:-rgambed Labotr was- nfnnned that SARS wantednm -moveé away from the leave encashment
practice as a result of r nancial mnstramts % The Respondents pnsmun on this never changed but
'Drgamsed Labour came back and said that the issue needed 1o be revisited?” and the position of
SARS was confirmed but Organised Labour did not agree.

80. She attended the meeting of 6 November 201928 and the discussion with Organised Labour
continued. SARS position remained the same. She also attended the meeting® on 11 October 2019

2 13t Applicant's Bundle page 130.

# 1¢ Applicant's Bundle page 75 - 78.
% 1 Applicant’s Bundel page 78.

# 1¢ Applicant's Bundle page 72,

% 1t Applicant's Bundle page 83.

% 1= Applicant’s Bundle page 81.
12 Applicant's Bundie page 86.

% 13t Applicant’s Bundle page 99, 103,
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which was a high-level strategic meeting with Organised Labour and the paying points being the
element of leave was also discussed together with the financial constraints. She was present at the
meeting of § November 2020% and PSA raised the issue that members were moving towards the time
of taking leave or encashment and they wanted clarity if it would be allowed. Again, on 4 December
2020 it was a topic at the NBF and parties did not agree. PSA was to consult and revert back to the
Respondent. Subsequent to a strategic meeting with Organised Labour on 24 March 2021, Organised
Labour rejected the new dispensation and challenges were raised hence the letter of 26 March 20213'
was written and the position of SARS was re-emphasised and the bullet points (unaffordable given the
current and future financial and funding consfraints; unsustainable and unjustifiable practice: not a
practice in support of SARS' Strategic Intent; and not aligned with practices applied in broader
Government) have always been raised with Organised Labour.

81. In cross-examination she disputed the etafement that there was no purpose for the meeting as the

decision had already been taken. Sh“ !Ci ﬂ!at it was not the first meeting on the issue and the

intention was to continue enggg&ﬁ'lent with @rgemeed Labour to provide clarity on the issue.

82.  She alluded to the: erﬁ?e ef payments of R15EID OE" thet\were made and indicated that it was not an
issue releed |n 2019 end formed part of an agreement fer thre yrear It resulted from a meeting with

“'-i’-"ereb!em

83.  She wee‘nel ewecie efen otper qollec:twugreement}_ai_remked\the 2006 agreement and indicated

-"-i-bé'si"i*--therefmlenﬁﬂent ' ng’ v.r‘ifhﬂﬁe poliey vfhteﬁ he{r;l lhéeem_e wording. She confirmed that

the | pellcy Eed not efﬁclellyr I:leen reveked but that eeneultenene had been held and the intention of the

.. Respondent had been made known. The agreed processes referred to the SARS Commissioner in his
communication®? referred to the NBF and NCF.

84, She did not agree that the task team was only a pacifier because it was a process that ran parallel
with the wage negotiations. The aim was to delve into financials of the organisation and to come up
with cost saving initiatives to address the deficit of R808 million, it was not aimed at specifically leave

encashment only.

2 1=t Applicant's Bundle page 105, 119.

12 Applicant’s Bundle page 139, 148, 155,

3 12t Applicant’s Bundle page 198.

%2 1=t Applicant’s Bundle page 130.
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g6.

87.

89.

< Bonusses cout o otbepait,

Ms Yolandi van der Merwe testified under oath that she was the Chief Financial Officer of SARS.
She was responsible and accountable for the budget and managing it. She provided some
background on the legislative framework and operations of SARS and how maney/grant is obtained
from Treasury.33 SARS had to submit an estimated budget aligned with the core mandate of the
organisation for the next three (3) years by June/July every year, and that fed into the Medium-Term
budget speech of October. Then the ENE (Estimated National Expenditure) process followed which
starts with a preliminary budget process where they have to explain how they would spend the
allocation and Treasury required that it fits into the grant allocation on the excel database. The grant
allocated to SARS in the last three years was not sufficient and therefore a deficit now existed. Thus,
the allocated budget had to be optimally utilized to deliver on the organisations mandate.

A lefter3* was written to Treasury becausg of PFMA requirements and Treasury was informed that
SARS needed an addifonal R260 millon‘to conclude business, a furher R225 milion for eriica
vacancies and in estimation they naqge;:j ] further R380 million for the financial year. A request for an
allocation to cover the deficit-was made. The request was not approved and the advice to ufiize the
AENE process, did not fesut in an additional. allocation being made. Instead, further budget cuts

------

She cur]ﬁ_r;g_;i"gﬁ?"tﬁat in the said financial year the n»:m-balgammg forum employees did not get paid
mcraa'sﬂs “but the bargaining forum employees did get thE-iﬁﬁt@a&es as per the wage agreement.

e

........

o

Previously there were no constraints on _S&Rﬁ until 2016/2017 and thereafter there was a 5.2 billion

_;._r_guutﬁﬁ:i_s ﬂmrtr;‘e ﬁexﬁevfj&,ars fhmhhaéﬁrgﬁjﬁd},ﬁﬁ(ﬁ&gquenﬂy in 2016/2017 a moratorium

was-placed on the fillng of-vacahcies-arfd future attition’ from-Seplember 2018, The money swept

- from this was used to fu_qg_.__sa“rgaﬁgs___:_gr]‘d,__:!ga]fg_ gngqgﬂq@pt.__ﬁgggu@s were not developed and

bocame deplled and tht has st 1o mpact o senic deivery and e morstran s

longer be sustained. Therefore, the aforementioned moratorium was lifted in 2021,

In 2019/2020 the issue of encashment was highlighted to the new SARS Commissioner. The SARS
Commissioner started to raise the issue in 2019 and said that the leave encashment would not be
paid, but ulfimately the encashment was paid in 2020 because all budget was no utilized where

allocated and therefore the “left over” could be swept. The leave encashment was paid only in March
2020. If money allocated by Treasury was not used, then it must be returned after 31 March.

 Wage dispute pleadings page 58, 61,
* Wage dispute pleading;@_agg_?ﬂ, 80,
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The gratuity payment of R1500.00 was linked to the increases and once it was established that there
were some operational savings the SARS Commissioner was informed and it was decided to pay the
gratuity as a once off expenditure which did not have a knock-on impact to the next year.

The moratorium of the past couple of years resulted in a shortage of critical skills in the organisation
and the graduate program was also stopped. Subsequently the additional R1 billion from Treasury
was ring-fenced for three areas: Annual performance plan projects; ICT infrastructure; and critical
vacancies. The R1 billion could not be used for anything else and was kept separate from the rest of
the allocations. Money for attrition was no longer swept and departments were allowed 1o fill vacancies
where it was a critical need or if a specialist was needed, the management capacity team had to sign
off on the appointment. Vacancies were also budgeted for at mid points of pay bands and where a
“saving” occured in terms of an appcrintmeri_l, the balance was released for further appointments.

=5

was increased significantly in the Mid-Term budget and to

attain this target 250 fixed term mntraﬂt "(Janu;ary April) appointments were made in the debt
collection space as nr;rt mgetlng the target SeE had far reaching implications. It not only affected
collections but also lhe credit rating of the countnr a _d Natmnal Treasury planning. Some permanent

appulniments wére also made for call Centre agents m rmpmve service delivery but these
appmntments were not as mstly as specialists. '

ave and priciities had to be identified for

purposes of hudget allncatmn

antf then mntractuai nbllgalluns where after operatmnal expendﬁure and prn}ects followed. They did

-'--*-'i'.-i-.‘émmas égﬁpmmahan ‘,_ihe‘gﬁltaesa ma%%feckma‘f‘y{m preﬁanmih;ll budget SARS prioritized salaries

. however not prioritize the ohh_gaiian-m terms of the collective agreement as it formed part of labour.

It was put to her that the testimony that the increases which were paid due to the wage agreement

supported the case of the Applicants as that also culminated from a collective agreement.

in relation to the estimation requested from Treasury3, she confirmed that they did not ask for money
for the leave encashment as they already foresaw the changes to the policy. She also confirmed that
approximately R742 million was received more for 2021 than for 2020.

ANALYSIS OF EVIDENCE AND ARGUMENT

% 1=t Applicant's Bundle page 277.

Only signed awards that contain the CCMA approved watermark are authorised. HO50-21

Dana 18 ~F 77



a7

98.

The facts in this case are a classic example that one set of facts could be pursued in three different

categories of disputes:

a. Contractual disputes typically arise when a party does not comply with the terms of a contract or
does not perform their side of its obligations under a contract. The obligations stemming from
the collective agreement could have been pursued as a contractual dispute in which case the
CCMA would not have the jurisdiction to arbitrate the dispute.

b. Allegations of a unilateral change to terms and conditions have been made and such a dispute,
being a matter of mutual interest, would have to be resolved through industrial action.
Disregard by an employer of a binding collective agreement which govems terms and
conditions of employment will amount to a unilateral variation. Disputes regarding unilateral
changes to terms and condmnns ﬁf emplnymnt are disputes of interest and therefore cannot
be arbitrated by the CCMA

'\l'.
s Ay

discharge the muﬁn a balance of prnt}gbiﬁhes that an unfair labour practice was committed
by the R&;gﬁndent In these disputes the Lest rs not lawfulness of the conduct, but the
feumes& =

Hawng uuﬂmed the above nateganes A will navigate through =Ihe maze of facts and focus solely on the

| aspect of an allegecf unfalrlaliﬁur pra“i’:ﬁﬁe whrd*r%’tﬁ@unfrd%puf& Fam ‘empowered to arbitrate.

Sﬁﬂthf'l 1&6 {E} néfhé L&h deﬁl]ﬁ eﬁ un ‘?Né?ogwpr clice tq be émy‘ unfair act or omission involving
unfaif ¢ by lh-e-*emprﬂrgr reEtmg te{in thls"case}‘pm#mmdf beneflts to an employee.

labour practice dispute relafing to benefits, it is often difficult to draw a clear distinction between what
is the substantive justification for the conduct of an Employer, and what can be seen to be
procedurally fair in the course of such conduct. In the end, it is a single holistic enquiry, with the view
to deciding whether the decision taken by the Employer was fair. It is not appropriate to separate it into
substantive and procedural components. There is no distinct and separate requirement of procedural
faimess, in unfair labour practice disputes relating to benefits, as would be, for example, the case
where it comes to dismissals. The unfair labour practice doctrine is intended fo protect against
irrational, mala fide and arbitrary decision making by an Employer, and any decision by an Employer
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must be evaluated on that basis, and not the basis of the dual faimess requirement of substantive
faimess on the one hand, and procedural faimess on the other.

Based on the aforementioned judgement the analysis will follow a holistic approach.

In Apollo Tyres South Africa (Pty) Ltd v CCMA and others (2013) 34 ILJ 1120 (LAC) the Court held the
definition of benefit, as contemplated in section 186(2)(a) of the LRA was not confined to rights arising
ex contractu or ex lege, but included rights judicially created as well as advantage or privileges
Employees have been offered or granted in terms of a policy or practice subject to the Employer's

discretion.

From the evidence presented and the common cause facts it is clear that the right to the leave
encashment stems from both a collective agreement and a policy. The collective agreement was open
ended and at no stage did the Respnndé 'f'mthdraw from the collective agreement as provided for in
section 23(4) of the LRA. In addrtl: ‘toithis, the content of the collective agreement was thereafter
included in the Conditions nfsé'fwce Polic _._SEHS Therefore, the Applicants have established the
right to the leave encashm&nt | reiterate that I’am nc-t in a position to pronounce of the validity and

enforcement of h&gﬁjIIEﬂhve agreement (the contral‘:l,ual}cilspute} and as indicated in paragraph 94(b)
above that aﬂjsregard by an employer of a binding ﬁéil&ﬁ&tﬂ agreement which govems terms and
cnndltms*ﬂf employment will amount to a unilateral vaﬁajlon w’mch cannot be arbitrated by the

e

: ; A AT _.-_—1-;&:&_,5._”
It was not an issue in dispute whether the -::phnn of Ieave encashment was benefit and based on the

_ dictai Ig ,qpm’n’q?ry!?s SA [‘ffyj‘tfdw C_T@ammlgs:qn fof anm'.'afmrr Mgd:arrﬂn and Arbitration and Others

55 [20 1) 34‘!]_ JiT20 [y}c} ] ém SEﬁaﬁed thiat th’ifophuh c{}eabé jﬁeash'l‘iaﬂt is indeed a benefit. | am

however mindful that leave encashment II is.not a stand -alone benefit and that it is intrinsically linked

“to the provision of annual Ieave Itwas also noted that the number of leave days of employees were

not made less.

For an unfair labour practice to exist there must be an act or an omission which is, in itself, unfair.
Section 186(2) cannot be utilized as a vehicle to enforce contractual rights and therefore the starting
point in deciding the issue is considering objective justification for the conduct of the Respondent. The
determination of whether the conduct of the Respondent to discontinue the leave encashment portion
of the annual leave was unfair, entails considering whether the decision is objectively justified,
accounts for all the relevant facts, and is not arbitrary (based on random choice or personal whim,

rather than any reason or system), capricious (making of a decision without reasonable grounds),
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mala fide (carried out in bad faith or with intent fo deceive), irrational (not logical or reasonable) or
grossly unreasonable (not guided by or based on good sense).

Extensive evidence was presented on the operation of the NBF and NCF in SARS as well as
numerous meetings held from 2019. My understanding of the evidence was that in the NBE
negotiations took place and at the NCF matters were already decided and simply communicated to
participants. The evidence of Mr Valashiya confirmed that the dispute related fo the withdrawal of the
leave encashment benefit which culminated through the NBF process where the dispute could not be
resolved and the evidence of Mr Matthysen also reflected that the Respondent tried to obtain the
consent of Organised Labour in changing the leave dispensation, but that Organised Labour rejected
the proposals.

The documentary evidence was suppeﬂ:ed by verbal evidence that as far back as 2019, the
G '_nstralnts in both the NBF and NCF and they made a

proposal on a new leave dlspensgﬁan “The p;npused leave dispensation eliminated the option to sell
back leave to SARS {en .t nt} but Inhnduﬂed addmnnal days of leave from 5 years of service
instead of 10 years. af:szar!:-'me The proposal was rs}acted In 2020 the proposal was tabled again and

Respondent raised the issue of f nmci'ai'

it was common cause that throughout the Apphcants re;ected the proposal and insisted on the annual
leave encash,m%nt benefit remaining in force. )

___Jn __lhe mattar before-me. the- Respundent was without a- muhi expenencmg financial constraints.
Evidenco oD baﬁﬁe t:&f’bmb’fbllltfés pi‘ﬁvétﬁﬁaﬁﬁe R\ﬂ.f'ﬁr.ﬁm’ﬁf]“w ntwas not allocated the requested

budget by Treasury and ran a deﬁcn -amounting to B{]B million. The CFO, Ms Yolandi van der Merwe,

teatlfa‘ﬂ on tne gjcebs of requegmgiha réqyigedgmﬂpg;,amf dlcated that historically the requested

budget was- éllaﬁated but-from22016/2017 Tréasury-reduced-the allocation significantly and the
Hespondent had tq optlrnaiyz manage. the uperaﬂuns with available funds. The only witness that

disputed the issue of financial constraints was Mr Valashlya that submltted that if the Respondent

implemented all their cost cutting initiatives, then the financial constraints would not be an issue. His
evidence was however not substantiated and based on his own version, he could not speak to the

issue of actual numbers and costing.

The financial constraints were not caused by the Respondent themselves but resulted from the
reduced allocation of funds by Treasury. The conduct of the Respondent not to pay the annual leave

thus had a commercial rationale.

It was further noted in the evidence that despite the unaffordability and unsustainability of the annual
leave encashment practice, that when plans could be made, the leave encashment was paid out. It
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was undisputed that from September 2018 a moratorium was placed on the filling of vacancies and
attrition and the available budget swept, and as a result of that enabled the Respondent to honour the
leave encashment and CCMA settiement agreement of 2019 paid out in 2020. Examples of other
measures implemented during this time included that non-bargaining unit employees did not get
increases or bonusses. Even in 2021, when there were some savings left, some was channeled into
the R1500.00 gratuity that was paid.

111 The primary mandate of the Respondent entails the collection of revenue which directly impacts on the
National Treasury allocations for Government and it has an influence on the credit rafings of the
country. The non-filing of vacancies and the exodus of employees has however left a skills gap in the
organisation which now required urgent attention to ensure the organisation delivers on its mandate.
This meant that the unintended cnnse:quence of the budget deficit needed to be diverted elsewhere.

112 In the matter of Phil Skinner and m‘hm Vv Nampak Products Limited and others (JS 197/16) [2019)
ZALCJHB 189 the court dealt w:ﬂ}’a Blmllar questmn and stated: “Therefore, can if be said that where
there is commercial ra!mnatrﬁﬁhem IS unfaknéés? I reckon not. To borrow from the jurisprudence
developed in dea-‘mg H;'J'[ifjl ﬁrsmrssa! for aperafmnatreqwremenrs the LAC reasoned thus, in the matter
of BMD Km#mg Mnﬂ? (Pty) Ltd v SA Clothing and TemTe Workers Union, 47: .. Viewed accordingly,
the test becq?ﬁes less differential and the court is enf:ﬂed‘ta Bxamme the content of the reasons given
b}r ﬂre Emp-‘cryer albeit that the enquiry is not directed to wh&fher the reason offered is the one which

have | en 'f_nﬂg'jh&cqu Fa,'mes; ot carrecfness J&ﬂ;e mandafed test.”

H...rff-‘h

13 In taklng guidance from the abovementioned JudQEment | cannot decide on whether the withdrawal of

ithe: amﬁu‘afcieave}nc[ésiﬁgeﬂt préahu@?::ga%‘:mq},caﬁecfn lgswér to ?1& financial constraints. | can only
cmefua'é-t'hat’mdeeﬁw‘rhe Heapunaentfaeﬁd sane(us ﬁnanmai—é?fﬁeﬁlhes and that the consequences of
not delweung on the1r nperatmnal mandate had far rea;:hmg and I:III'E consequences. Prioritising

' expenses and eﬁectwely managmg operatmns wﬂhm the allocated grant was essential.

4. The Applicants’ case to a large extent was based on the argument that the leave encashment had fo
be budgeted for, but what was the Respondent to do when (like in the past) the necessary funds were
not allocated. The consequences of not addressing the skills shortage now and not using available
budget to ensure that the revenue target is met, could affect all employees much more severely in the
long run. This while the entitlement to the number of annual leave days have not been affected and

employees are free to utilize their leave.

115. Based on the aforementioned | cannot come to the conclusion that the conduct of the Respondent

was_arbitrary, capricious, mala fide, irrational or grossly unreasonable. This clearly, in my view,
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constitutes a proper substantive basis justifying the making of such a decision. The Applicants were
made aware in no uncertain terms that the Respondent was facing financial difficulties and that the
leave encashment practice was costly and unsustainable. The decision was thus far from simply being
unilateral as a clear path of consultations took place over a period of almost two years.

116. | therefore find that the Applicants have failed fo discharge the onus to prove that the conduct of the
Respondent amounted to an unfair labour practice as envisaged in section 186(2) of the LRA.

AWARD

117. The conduct of the Respondent, South African Revenue Service, does not amount to an unfair labour
practice as envisaged in section 186(2) of the LRA.

118.
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