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DETAILS OF HEARING AND REPRESENTATION

(1]

2]

The Arbitration hearing between PSA obo Rieger, Frieda-Marie and Department of Education
(Mpumalanga) was held under the auspices of the Commission for Conciliation Mediation and
Arbitration ("*CCMA”), at Mbombela offices on 06 August 2019 in terms of section 51 read with section
52 of Employment Equity Act No 55 of 1998 as amended ("EEA”).

The Applicant (Rieger, Frieda-Marie) was represented by Ms Pamela Letebele and the Respondent
(Department of Education, Mpumalanga) was represented by Advocate F Venter briefed by Adendorff
Theron Incorporated. The proceedings were both electronically and manually recorded and both parties

provided a combined bundle of documents marked “A”.

PRELIMINARY ISSUES
Application for Postponement

[3]

[4]

(5]

At the beginning of this arbitration Ms Letebele on behalf of the Applicant applied for postponement,
which the Respondent opposed. Main reason submitted was mainly that due to the fact that the
Applicant was booked off sick by a medical doctor and as a result thereof not able to attend the
arbitration proceedings. A medical certificate to that effect was also submitted to substantiate that

indeed the Applicant was incapacitated.

Advocate Venter opposed this application for: postponement and argued that the matter has been
postponed for the past three sittings and has been long standing. If postponement is granted it will be
for the fourth time. Postponement is not a right but an indulgence and medical certificate is hearsay, the
Applicant is not so bed ridden that she cannot attend this arbitration. On previous occasions the matter

was postponed under similar circumstances.

He submitted further that the dispute arose in 2018 premised on an application to do extra work in terms
of Public Service Act. As it stands the Applicant has to submit a new application every year. Under the
circumstances the Applicant is frivolous. The parties met and concluded pre-arbitration minutes and the
issues in dispute are clear, the Applicant does not seem interested to finalize this matter and the

Respondent is desirous to. The Respondent continues to incur costs and is ready to proceed.
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Ruling

[6]

[7]

[8]

[©]

[10]

(1]

[12]

[13]

| understand that postponement should not just willy-nilly be granted and in terms of Rule 23 of the
CCMA Rules it is a discretion that should be exercised judicially after considering all relevant factors

including surrounding circumstances.

The matter has been long standing and justice delayed is justice denied. This justice applies to both
parties and it is also one of the primary functions of the CCMA not just to resolve dispute but to do so

speedily.

Without going deeper in terms of the history of the matter | must among other things commend the
parties for drafting and signing pre-arbitration minutes, which | must admit contributed immensely in my

decision whether to postpone this matter.

After considering the parties’ respective submissions | believe it is in the best interest of justice taking
into account the nature of the dispute which relates to an allegation of discrimination including how long

it has not even begin to be arbitrated, postponement is therefore not granted.

ISSUE TO BE DECIDED

The purpose of this arbitration was to determine whether or not the Applicant was unfairly discriminated
against by the Respondent on an arbitrary ground i.e. in that by not approving the Applicant's
application to do extra work (part-time lecture and community radio station presenter work) outside her
normal duties or employment constituted discrimination on the Applicant's right to lead a private life.

The Applicant eams above the threshold as set in terms of section 6(3) of Basic Conditions of
Employment Act and as per the provisions of section 52(3)(b) of EEA, the parties consented to CCMA’s

jurisdiction to arbitrate this matter.

It must be made clear from the onset that issues were succinctly narrowed down and it was agreed that

the combined bundle of documents was common cause.

After the Commissioner together with the parties had narrowed the issues it was agreed that the parties

shall submit written closing arguments in relation to the dispute or the issues in dispute.
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[14]

[15]

[16]

[17]

[18]

[19]

BACKGROUND TO THE DISPUTE

The Applicant is employed by the Respondent as an Assistant Director: Grievances and Dispute
Resolution and earns R42 463.97. She in terms of section 30 of Public Service Act read with relevant
directives / regulations applied to the Respondent to do extra-curricular work or remunerative work (part-
time lecturer and community radio station presenter work), which request was declined by the

Respondent.

The Respondent disapproved the Applicant’s application on the basis that she assumed remunerative
work without approval by Executive Authority, work done outside her employment is likely to interfere
with or impede the effective performance of her functions. Her functions are such that she is responsible
for grievance; dispute resolution and prevention, which requires her to work beyond her normal working
hours. Her duties requires her undivided attention and for her to take some of her work home. The
Respondent further directed her that she must resign from the extracurricular employment and furnish
proof thereof failing which the Respondent reserved its right to take necessary disciplinary action.

The Applicant in her formal grievance compared herself to five of her colleagues in the following

manner:-

1. Ms Duduzile Mavis Gininda, Registry Clerk is allowed by her immediate supervisor to run a tuck
shop where she sells popcorn and peanuts;

2. Ms Sindile Londiwe Mkhatshwa, HR Practitioner — Recruitment sells Avon Cosmetics:

3. Ms Yvone Tawana Nkosi, HR Officer, is sells Avroy Shlain Cosmetics and is supported by her
immediate supervisor;

4. Mr Albert Baloy, Education Specialist Chief Officer, is a tutor at UNISA Nelspruit and previously
was a Part-time at Unigrad College and

5. MrHendry Moosa Shongwe, Legal Admin Officer, was a Tutor at Unisa Nelspruit.

Despite the Applicant lodging the abovementioned grievance, the Respondent did not deal with it.

Consequently, the Applicant referred this dispute to CCMA alleging unfair discrimination.

The alleged discrimination is as per paragraph 10 herein above.
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