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DETAILS OF THE HEARING AND REPRESENTATION

(11 The Arbltration hearing was held on several dates and finaflzed on the 26" September 2014 at 02h00 at
CCMA House, 104 Hans Van Renshurg Street, Polokwane, Limpopa Provincs. The Applicant, Mr. G.R.
Matodzi appearad In person assisted by Mr. M. Mkhize, a union officlal from PSA a registered trade
union whils the Respondent was represented by Adv. J.8. Mphahlanl,

[2]  Various peopls interpreted in these proceedings, while Mr. V.L. Mashau Inferpreted on the last two days
and the proceedings were digitally recorded.

BACKGROUND TO THE ISSUE

[4]  The Applicant was employed by the Resp ont as the Chief Financial Officer (CFO) on a fixed term
contract effective from the 01¢t De 2007.and onding on the 30 November 2012, His annual

salary was R1 232 204-16,

[4]  Atthe end of his fiysderm contract, he was given _gé'éitgnsion of eight (8) months which was again

eels that he was dismissed on the
s8ction 186(1)(b) of the Labour

Relations Actl,‘ 66 of 1995 (LRA), . ]
R, i m ==:;~! ! 1 STt r g /
(6] The Réspon e&ni having dist Appllcant-and argue Applicant's contract cams
I$SUE TO BE DECIDED

[7]  Thave fo declde whether or not there was a dismissal of the Applicant. Should | find that the Applicant
was dismissed, | will hava fo decide whether or not the dismissal was substantively fair,

[8]  Should | find the distnissal to have been unfair, | will then have to determine the appropriate relief in ling
with the Applicant's prayer for reinstatement,

BURVEY OF EVIBENCE
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The parties' wiinesses ad and thelr svidence Is brief! WS-

Evidence for the Appllcant.
Gumanl Robert Matodzi.

[9}  He was employed eg a Chief Financial Qfficer for five years which was to erd on the 300 November
2012, Mr. Adams, the Divislonal Manager Human Resource Managemsnt and Labour Relations wrote
an email fo Advacats Nisomela dated the 18% Qcfober 2012 titied ‘Drafting of Employment Contract:
Matodz! G.R. (CFO)". It indicated that his contract will be extended for a further period of five {8} years
which he understood to mean that he stil had five (5) years with the Respondent until 2017.

[10] On the 01st November 2012 he recelved an emalf from Mr, Khotsa which was cc'd fo Adv, Nisomela

which dealt with the Contract of Employment coupled with an Addendum and he was happy that the
years was heing finalized. He had an expactation that
5) years. Reading through the addendum he found
hack to him. He was not given the years extension

isste of the extension of his contract for fi

[t1]

. #:eﬁﬁéws which showed sufficient
interest in his services by the Respondent. On the 29th November 2013 he was invited to a meeting to
L ‘sau;sﬁh‘é bucr;j,ﬁvm? sgéﬂ tﬁat 18: Ré t ﬂJLgee{ed h\s servigas. He made recordings in

: his dlafFTt'o}reve matﬁa wgs :h'easena e exyﬁataamatﬁat-;aﬁmat "By the Respondent that he
wllf be employed untll the year 2017

[12] On the 01¢t August 2012 he discussed the exiension of his contract by 5 years with the Secrstary who
came lo his (whness's} office and on other dates, He was congratulated by Mr. Masehela, the divislonal
manager for research. On the 12t October 2012 he had a meefing with the Secretary who told him that
Mr. Nkuna and Mr. Adams were handfing the matter. When he questioned Mr. Adams on his contract he
said it was already with Adv. Nfsumela. He had a mesting with Adv. Ntsumela who acknowledged that
his contract will be extended by five years and it was with Mr. Khotsa. He had a mesting with the
Secretary where they discugsed about his confract amongst others,

Only signed awards thet contaln the COMA approved watermark sre autharised. LP8B37-13
Page 3of 10
Last saved on: Fri 17-Oct-2014 14,0821




17/0ct/2014 13:02:19 CCNA 0152971843 4110
[18] The addendum that was given to him made reference to the maln agreement which is the 2007 fixed

[4]

[16]

|

[17]

[18}

term contract which provided In clause 1.1 that anything not recorded herein will not he binding, When
he was employed by the Respondent and signed the fixed term conlact, he negotiated with the
Secretary who had to get a mandate from the Legislature Services Board, When you ask for something
and | say { have no mandate, it means that | have no powsrs,

The Legislature Services Board has a final say on the approval of the general conditions of sarvica of
the Respondent's smployees. As per paragraph 11.1 the extension or renewal of the contract had fo be
in writing and signed by the parties thereto. As per paragraph 11.4, an omission by the employer to give
written notice shal not imply or create an expectation that an agreement will be renewsd or extended. In
terms of paragraph 11.5, the employer may, 6 months prior to the exply, Infflate the extension of the
contract. The addendum was never signed between him and the Respondent.

The Speaker consldered that his contraet Wa éil},dmg In November 2012 and he decided to extend it by
" the main agreement, to allow the procsss and any

¥ecuted his services freely and voluntarlly for the

did not refer a dispute to the
nd: advice if there were any Issues
er had discusslons with Mr,
Kotsa regarding the extension of his contract prior to him writing the email with the addendum and he
i qu"éFxs o Adv..Ntsumela in October 2012
t Hedid notigcussec! e detall of his contract with Adv,

was ndf ee’ »i@ﬁﬁ‘m and he didingto-authe

Nisumele, Mr, Kotsaand M Mpheotul,

As per his diary, the recordings reflects a contract but it is not specified as to whose contract was
discussed with the Secretary, but it was his contract. Mr. Maselela is his colleague In a team of senior
managers but he Is his junior in position. There are service providers In the Leglslature and they are
very instrumental in his functions and he deals with their contracts. The Legislature still needed hls
services and he believed that the Secretary did what he was supposed to do.

Adv. Ntsumela drafting the confract meant that people from legal services responsible for dratting the
contract were dealing with It and not involved in the negotiations of the conditions thereof. Mr Adams
was to ensure that he was in the Institution in a proper manner and In the right way and deals with the
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conditions of employment. His contract was never discussed with Adv. Nisumela. When the CFO

position was adverfised, he was on the 3 extension of his fixed ferm contract but he believed that the 5
years contract was stif coming. Ha applied for the position a3 advertised by the Speaker. He requested
the Secrstary fo arrange a mesting for him to meet with the Speaker and he had a meeting with the
Speaker. He lodged a compleint against the whola process around the 274 September 2043, The fact
that he was invited for the Interviews Is an indication that the Respondent still neaded him and he was
advised to apply for the post. The advertisement dig not raise his expectations of the renewal of his
contract and he never chalflenged the Respondent to stop the advertisement. The advertisemant Invited
paople to apply for a vacant CFO postion but that did not mean that the position was vacant or avaifable
for grabs as he was still occupying the position. The invitation to aftend the interviews also ralsed his
expectations of the renewal of his employment contract ag it indicated that ths amployer st needed his
services but the latter did not say that you will be appointed.

19 ut he cannot say that It was because they were no

The Respondent later cancefled th 'ntewlewﬂ

cantract m 'anm‘g that he stiif neaded his services for 8 months;

Evidence for pordent
Simon Mothioa. ‘
{201' He steﬁga orlﬁng fo&r Ré oﬁéiant»am 4 A ust}Septetnbaw 02"
aamor manager research unit Mr Masehsla. When the Appllcant Was amployed asthe CFOona §
years fixed term contract, he was senlor o hum (wntness) When he started acting as a secretary, he

asearcher reporting to the

(witness) was appointed around 2011 when the secratary, Adv, Lambani [eft

[21] In terms of reporting, the CFO comes Immediately after the Secretary. The Applicant reported to him
and he is stifl the acting Secretary till dats of the Arbitration hearing. He never had any discussions with
Mr. Adams regarding the contents of the email dated the 18% October 2012 tealing with the addendum
eddressed o Adv. Ntsumela and cc'd to Tiadi.

{22} That email was never sent to him nor was It cc'd fo him. The discussions between the Secretary and the
CFO happened dally and they are not fully fladged meetings. He does not remember convening a

Only signed awards that contaln the CCMA approved walermark are authorised. LP8637-13
Page 5 of 10
Last saved on; Frl 17-Cet-2014 11:08:24




1710ct/2014 13:02:19 CCMA 0152971648 810

meeting on the 01% August 2012 to discuss the Issues mentionad by the Applicant on his diary records.
He never told the Applicant that his contract will be renewed for 5 years as the renewal or non-renewal
of the CFC's contract les with the Legistature Services Board and he has no powers to do so, He
received the Applicant's grisvance on the 27t Septernber 2013, He never raised the Applicant's
expectations that his contract will be renewed as he never had a communication to that effect with him.

{23] He signed the Applicant's extension contract by virtue of him being the Secretary as per Exhibit "A38",
The Speaker is the chairman of the board and he acts on behalf of the board and arflculate its
decislons. Those who gave Mr. Matodz! a five months addendum were supposed to have been
authorized by the Secretary and as the Secretary was not aware, it was not procedural fo do so, it
should have started with an Instruction from the Board o the Secretary and then the Secratary
delegates the relevant section to deal with that.

ANALYSIS OF EVIDENCE AND SUBIISSIG

one wltness fmm ead .slde supported by bundies of documents, with the
Applicant submittin dle ‘A" while the Respond ubmitted bundle “B”. They then submitted
written ciosing' sads of argument. f will no repeat the contgnts of thalr closing arguments for purposes
of brevzty The Applicant must establish the existence of &'d .__nﬁtssal In line with section 192(1) of the

{24] The pariles led eviden

h_&saué é‘ee.il gg&ﬁnﬁ‘ﬂsm ss@)iokﬁi;i}t}q{(‘ ﬁ__nre%sonabr expected the employer fo
it

| reneuf?xéd contract e emb loymert on th same-@F slmitef the employer offered to
rengw f on Iess favqumb{s terms or dfd nor renew !t” From the deﬂnltlon, it is clear that the employee
should have expected a renewa% on same or srmtlar terms but the employer did not rsnew or he
renawed at lass favourable terms.

[26] In the Applicant's case, he worked on a fixed ferm contact of five (5) years which was renewed or
extended by eight {8) months, then ons (1) manth and later three {3) months. It s also important fo note
that the Appicant never raised any challenges against the non-renewal of his fixed term contact by 5
years inglead he served the shortened terms of renewal as provided by the Respondent. He only stood
up to challenge the non-renewal for 6 years almost at the time of his last extension of his fixed term
contract. [tis not in dispute that the Applicant was given an addendum for 3 further peried of 5 years on
the 018t November 2012 which was towards the end of his initlal fixed term contract, called the main
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[27]

(28]

(28]

.:_._.*_::.,.;Ntwfpegﬁryar )em?és Veh: Qead{ieaﬂ m}tg/r i

contract. He was called upon to read through it and maks corection/inputs and he did and sent same
back to the Respondent, However he did not racelve any cotrespondence from the Respondent related
fo the said 5 years extension on his confract. At the end of his nltial & years confract, he was glven
periodical renewals which he worked without complalning.

The people who issued the emall which ralsed the jssue of the renewallextension of the Applicant's

fixed term contract are employees of the Respondent. They occupied senior managerial positions
within the Respondent such as Divisional Manager HRM & Labour Relations (Mr, Adams) and Mr Kotsa
from Legal Services while Adv. Ntsomela Is said to be the Head of the Legal Services. They used the
materlals of the Respondent to convey their messages and from the wording of thelr emails, they
appear fo have been authorized to convey the message that they sent across. The Applicant was even
given an addendum which Is said to have been sanctioned by the Secretary to ba forwarded to him.

This was fuﬂher compounded by the fact that he was later_sent an email by Mr Kotsa cc'd to Adv,
! 2 poree

JHep, Make corrections and submisslons for
the Refpondent: furth rcons;geraﬁon kig’againd pertaﬂtdto-ﬁet the &ddendum which was to be
the extension of the Apphcant‘s ﬂxed term. contract also Made, reference to Mr Simon Mothoa, In his
capaclty as the Actlng Secretary of the Lsmpopo Leg:slature It cannot reasonab!y be expecled that the
officers who issued the addendum to the Applicant would have done 50 on their own without 2 mandate,
It Is also important to note that it could not have been by coincident that these correspondences arose
within the period of six {8) months towards the expiry of the inifial fixed term contract while the main
contract made provislon for the Iniiation of extension of the employment contract. The parties cafled on
me to decide whether the several emalls that were referrsd to by the Applicant created a lagltimate
expectation of renewal of his fixed term contract, The Applicant indicated thoss that did and those that

a8

did not raise his expectations. However, it Is Important to note thet various clrcumstances and events
have a bearing on the expectations created.
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(20]

(3]

B33]

Having considered the smails that were referrad to, the circumstances under which they were issued, as
well as the fiming thersof, to have created lsgitmate expectations on the Applicant that his fixed term
contract will be renewed.

The fact that the Applicant was glven several extensions to his Inltial contract also added fo the
Appiicant's expectations as he Indicated that he understood that his fiva years contract was being
finalized. 1 cannot be said that the Applicant was unreasonable by believing that his contract is belng
finalized, It would again not be sald that the Applicant was unreasonable in expacing that his confract
would be extended/renewed. Even if we were to think away the addendum dealing with five years
extension of his confract, the legltimate expectations were created for the further renewal of his fixed
term contract by the repeated short term extensions.  Howaver the Respondent went on to terminate
the Applicant's contract by not renewing it, mgreby dismissing the Applicant.

i:Catema Industris (Pty) Lid [2008] 8 BLLR 790 (LC)

The Labour Court held In SACTW ' "'@ma
8) @_qtracfs over & number of years must have led the

that: “several renewals of a
émployee to believe thet her: :
other decided cases:ifi closing arguments whic
in terms of segf; i 186(1)(b) of the LRA. However for
lhereofl]g n

wed." The Applicant made reference to several

ried his argument that there was a dismissaf
Vity's sake, | wil not repeat the contonts

i the Applicant's contract after
renewmg same on three occasions over a period of twalve (12) months. Having applied my mind to the

.,,..-:__;,_.;chcumst%nﬁb Bur wﬁungjg}if]e* phceﬁ'tﬁcﬁse\?d aumr{ yvasfla dismissal of the Applicant In line

| with sé’"’“an

[34]

[35]

Jf the L&x t;‘yih&mﬁ?‘rrena

al ofa-fiked-tarny contfast”

With the Appl:cant havlng succaeded in estabhahmg the exnstence of dtsmlssal then section 192(2) of
the LRA read with section 188 of the LRA further read with Schedule 8 Code of Good Practice;
Dismissal, the burden then shifts to the Respondent to prove the faimess of the dismissal.

The Respondent did not submit any reasens to justlfy the Applicant's dismissal. Even in the termination
lotter, there were no reasons furnished for the termination of the Applicant's services. The disturhing
factor is that the Respondent advertised the Applicant's position whiie he was st employed by the
Respondent. The Applicant was even expected to render other services such as budget within the
Respondent while his post was so advertised.
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[36] The fact that his position was advertised shows that the posttion which the Applicant cceupled was stil
available and not redundant. | was not appraised of the reasons for entering into a fixed term contract
with the Applicant nor were there reasons furnished for granting the extensions, except to say that it was
80 decided. This is stilt an indlcation that the position was still avallable. The Application expected an
extension of his contract but the Respondent did not extend same. There has been a stggestion that
the Respondent did not renew the applicant's contract as he did not require his services anymore,
However there was no evidence tendered to Justify the non-renewal of the Applicant's contract nor was
there any indication of the reason why his services were no longer required.

{37] | therefore find that the Respondent failed to prove on a balance of probabliiies that the Applicant's
dismissal was fair. The Applicant made an application for his relnstatement fo his position as the CFO.
Section 193(1)(a) of the LRA defines reins
never addressed of on breakdown in the trus elatronshfp betwaen the pariies whils on the other nand, |

tatement as the primary remedy for unfair dismissal, | was

x ‘r-v-

It the eimplover tefiises o ag)@e---fa-f-reﬁewiﬁgFfibentmct where there was e
reasonable expectation that such would occur

SYANERD AR o) )

[391 Ths Aﬁm lica t-iildtcateg in hls£f051 g an d compensation equal fo
twelve (12) months He Deyer made an appilcatlon for his remstatement inderms of hig closing argument

mstaad he requested for compensation My understanding is that when he made the declslon to
request compensation, he took into consideration the relevant forms of relief that are catered for by
section 193 of the LRA. This is so because he even cited section 183(1)(c) read with section 194(1) of
the LRA which deals with compensation,

[40)  Section 193(2) of the LRA makes provisions for the exception whereby reinstaterent or re-employment
cannot be awarded, amongst ofher in case the employes does not wish to be reinstated. | have no
powars to force the Applicant to retum back to work if he doss not wish to do so. if the Applicant wished
to go back to work, | would have expected him to have specifically stated so.
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[44]  With the Applicant having prayed for compensation, { find compensation to ba the appropriate rellef, |
have observed that the Applicant is out of employment since the 30% November 2013 which will be a
period of eleven (11) months on the 30t October 2014,

[42} 1 therefors find payment of the Applicant's salary for the perlod eleven (11) months during which he was
out of employment to be the appropriate under the circumstances,

[43] The Applicant indicated that his salary package was equal fo that reflected on the advertisement of his
post as per Exhibit “A3,"same belng R1 232 204-16 per annum and that was never disputed by the
Respondent. Having divided the sald amount by thirteen {13) cheques, | find that hig monthly salary fo
have been R94 784-93,

AWARD

[44] There was & dismissal of th ;;bﬁcant
[4%]

ey T

Paymé, t of hdr” bove»amcunrrshah be»eﬁ ted=@ thea&aplloant-rizs

7

T |

Signature:

Commissioner: _Khutso Elias Mpal

Sector: _Public Service (General)
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