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JUDGMENT




[1]

(2]

The applicant launched this application seeking an order that the first respondent
be found guilty of contempt of court for failing to comply with a certified arbitration
award of the General Public Service Sectoral Bargaining Council (GPSSBC) dated

6 August 2023. The application is opposed by the respondents.

The facts relevant to this dispute are that the applicant was employed by the

Department of Public Works and Infrastructure (the depa
Director (Regional Manager) based in Mthatha on 1 July
on 18 June 2019 and challenged the faimess of her dismissal b

to the GPSSBC. After arbitrating the dispute, the GPSSBC, on 6 August 2023

issued an arbitration award in the followjg

268 The dismissal of the Applicant by the'®

procedurally and substantively unfair.

fr before the date of the reinstatement.

271 The Respondent is ordered to pay the Applicant back pay amounting to

R4 321 261 within thirty (30) days form the date of receipt of this award.



(3]

[4]

272 The amount is subject to all the statutory deductions and does not incorporate

salary increments (if any) over the period from 2019 to date.”

The requirements for contempt of court are settled. The Constitutional S0
affirmed them in Pheko and Others v Ekurhuleni Metropolitan Municipality (Socio- Y

Economic Rights Institute of South Africa as amicus curigg’. They are the

existence of a court order. The order must be duly se

Director the arbitrator referred to in the award is the one she held as the Regional
Manager of the O.R Tambo Region in Mthatha. The first respondent submitted that

the applicant cannot be reinstated into the Mthatha post as it has been filled. He

12015 (6) BCLR 711 (CC) at para 32.
2 Act 66 of 1995, as amended.




pointed out that in June 2011 employees of the Mthatha regional office and

NEHAWU, a trade union, lodged complaints of, inter alia, abuse of power and staff

Regional Manager, Mthatha. On dismissal the applicant had IGR Head

Office for nearly two years.

[5] The first respondent submitted that ‘_f cannot be reinstated in the

Mthatha post as it had been filled. He - ployees at the Mthatha office

represented by NEHAWU wi ' oppa@se any talk of placing the applicant back in the

[6] The appli . A the validity of the respondents’ refusal to place her at the

Mthatha office. S & submitted that the law does not preclude her reinstatement to

. 2 position the department has already filled. She further submitted that the 2011

plaints against her are antient history and that things have changed as some
mployees from the Mthatha regional office even supported her during her
disciplinary enquiry and at arbitration. She further denied that her transfer to IGR

Head office was effected formally.




[71 In order to determine whether the first respondent is in mala fide and wilful non-
compliance with the certified award in circumstances where he alleged that the
terms of the award were complied with it is necessary to consider what the
arbitrator ordered. In paragraph 270 of the award the commissioner made the

following order:

the date of the reinstatement.”

[8] The first respondent relied on the first sentence of paraph 270 of the award and

submitted that it was not practical to reinstate the applicant in the position she held

in Mthatha. The applicant offered 3 positions in terms of the last sentence
of paragraph 270. By so doing
applicant denied that the term ‘mayinot be practical’ in paragraph 270 of the award

included theg@Ppeintment of Hlengwa, the filling of the Mthatha position and the

arbitrator grants in terms of section 193 of the LRA must be clear. It must inform

-- in unequivocal terms of the steps it needs to take in complying with it.
he rity plays a crutial role in the determination of compliance with an award. A
- ecision on a contempt of court application has serious ramifications for both
parties. Its correctness which depends, inter alia, on the clarity of the award cannot

be overlooked. As paragraph 270 of the award is ambiguous there is a need to




9]

[10]

[11]

have the ambiguity elucidated. The only person who can clear the ambiguity is the

arbitrator who arbitrated the dispute and issued the award.

The appropriate order in the circumstances is to remove the matter form the roll

ard by

and remit the matter to the GPSSBC for arbitrator Safa to vary thesa
couching paragraph 270 of the arbitration award in clear and une S.
| could find no reason in fairness to grant a costs order in this matter.
In the premises, the following order is made:

The matter is removed from the roll.

The matter is remitted to the GPSSBC for Arbitrator Mbulelo Safa to vary

paragraph 270 of the arbitratigngaward under case number HGPBC1234/2019

dated 6 August 2023 by cal 1 arms in clear and unambiguous terms.

There is no order as to costs.
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Appearances:
For the Applicant: Advocate A. Rawjee SC
Instructed by The State Attorney
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