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1. DETAILS OF HEARING AND REPRESENTATION

1.1The applicant was represented by Mr Charles Ngubane, a PSA official. The respondent
was represented by Mr Moleko, a SASSA official.

2. 1SSUE TO BE DECIDED

2.1 The issue referred was an alleged unfair dismissal relating to misconduct. Both
procedural and substantive fairness was in issue.

3. BACKGROUND TO THE ISSUE

3.1 The applicant, Ms Dolly Ngubane was employed by the respondent as a Grant Admin
Clerk level 5 situated at the Vulindlela SASSA office in 2006. She was dismissed on 24
October 2013. She was earning R11108.00 per month gross at the time of her dismissal.

3.2 This matter has a long history, which saw the applicant having to approach the Labour
Court to set aside a CCMA decision adverse to her. The Labour Court ruling resulted in
the matter being scheduled for arbitration before myself. The arbitration was heard over a
number of days, culminating in late December 2019,

4. SURVEY OF EVIDENCE AND ARGUMEN

4.1 The applicant was charg d with two seriou éij}a_g_ations of misconduct being soliciting
a bribe of R500, and then R50, from a Ms Madlala to deregister her deceased child on the
SOCPEN system,; iis allegedly took place at the Vu!ibQ§eia office on 5 April 2013,

4.2 The respondent called Mr IMdima, the office managet on the day, to testify. The
respondent also callad Ms Madlala, the client from whom a bribe was allegedly taken, to

4.3 The applicant testified on her own behalf, and called her supervisor, Mr Nhlaa Ndaba
to testify on her beh.anE e e e e

5. ANALYSIS OF EVIDENGE AND ARGUMENT =~
5.1 This is simply a brief overview of the material evidence.

5.2 Ms Madlala testified that she was in a pickle because the respondent required all child
recipients of grants to come in and have their fingerprints taken. One of her children had
died, and she had been continuing to collect grants for the child. She testified that she was
totd by her neighbour that the applicant might be able to help her. She said she knew who
Dolly/applicant was because she had been a long-time client of Vulindlela SASSA and
because the applicant was distinctive. The applicant agreed that she was distinctive
because she chose to wear mens’ clothing. Ms Madlala testified that she approached the
applicant and was told it would cost R500 to help her. She left and returned later when she
had the money. She approached the Applicant and gave her R500 in her id book. She
testified that her child was deregistered. The applicant was not with her at that time, the
cancellation was done by another lady who also calculated the amount that she had
received for the child after the child’s death. Ms Madlala is still indebted to SASSA for this
amount and is slowly paying it off. It transpired during the evidence that the witness was
probably incorrectly using the word deregistered instead of cancelled. Likewise in the
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charge sheet. SASSA does not do deregistrations, but they may cancel a grant. Ms
Madlala testified that she also had other children who needed to give their fingerprints and
get cards. She said she gave the applicant a further R50 to expedite this. She initially said
it was at about 4, but later said it was before the applicant left to go to the doctor, When
she received no assistance, she reported the matter, and Mr Mdima took her to the police
station to depose to an affidavit. The affidavit only refers to the R50, not the R 500. The
applicant said this was because she knew she was in the wrong about the R500 because
she had initiated the transaction, whereas the applicant had initiated the request for the
R50,

9.3 The applicant denied Ms Madlala’s evidence. She said she made never met the
witness before the disciplinary enquiry. She said that she did not have the function
(power/ability) to cancel grants. She testified that she left work at 10 am on that day
because she had a doctor's appeintment at 11, Her supervisor confirmed this. Mr Mdima
and Ms Madlala said that the applicant had only feft at midday, but they were not sure of
this. The applicant indicated that she was seeking retrospective reinstatement.

5.4 The respondent’s case against the applicant rested entirely on the testimony of Ms
Madlala. G

5.5 It was the evidence of the respondent that they battled with allegations of bribery but
where witnesses were unwilling to'come forward. It was admirable of the respondent to
deal with the allegation of bribery on this occasion as it did, and to have taken it seriously,
and to have kept track of their witness from 2013 to date. | am mindful of the
inconvenience and trouble that Ms Madlala went t,to.make herself available to testify at
the disciplinary enquity, and then at the arbitration some 6 years later. At the arbitration
she had to appear on two separate dates and was subject to gruelling cross examination.

5.6.1tis extremely unfortunate that there was such an inordinate delay in the finalisation of
this matter. [It was neither party's fault, The delay was due to an adverse jurisdictional
ruling against the applicant by the CCMA {dated 26 May 20714); which was successfully set
aside by the Labour Court (by way of an order dated 12 June 2019)]

5.7..However, the'[_é_a{,ity'_'j_,s;.fhat.thg‘iép'_plicé,nt's,mé’moﬁty;;bf;‘eyvebtsf remained clear, while Ms
Madlala’s was yague, and beset with contradictionis — bath internal‘and external. Most
natable are the contradictions between her statements and her testimony; as well as the
contradiction between her evidence where she says her deceased:child was cancelled on
13 April 2013, and the Document C, being the acknowledgement of debt, which shows that
the date of the cancellation of the deceased child was September 2013. But these are not
the only contradictions/difficulties with the witnesses testimony ~ there are many, which
are all referred to in the applicant’s closing argument. Then there is the question of
probability. | accept the applicant's evidence that while she may have been trained in the
30:30 function (allegedly required to cancel a grant) she was not allocated that function.
This is supported by Ms Madlala's testimony that it was not the applicant herself who
cancelled her deceased child. It is improbable that someone would take a bribe to perform
a function not within her powers. The risk of being exposed by accepting the bribe and
then relying on someone else to perform the function Is too great. Then there is the fact
(which 1 accept) that the applicant left the workplace at 10 am on the day in question. | find
it improbable that the applicant would have taken two bribes (as alleged) when she was
not even going to be at the workplace to see that she delivered her side of the bargain.
Again, the risk of exposure is simply too great. Then there is the fact that Ms Madiala
actually received no assistance at all, despite allegedly paying the bribe. She remains
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liable to SASSA for the fraudulently received grant for her deceased child. Yet she did not
mention this in her statement or affidavit at the time, whereas the reason she allegedly
reported the RS0 was because she received no assistance despite paying it. Ms Madlala's
explanation —that she was scared because she had initiated the R500 payment - rngs
thin,

5.8 | do not have an adequate explanation as to why Ms Madlala would fabricate such
damming allegations and then stick with the story over a period of over 6 years. The
applicant referred to a conspiracy against her, and jealousy of her in the workplace — but it
was vague and unsubstantiated. However, it is not for the appllcant to explain why a
witness would fabricate allegations against her. The onus is on the respondent to show
that the applicant's dismissal was fair — which entails showing that she was guilty of the
misconduct she was charged with, on a balance of probability. The respondent has not
discharged that onus.

5.9 The applicant is seeking retrospective reinstatement. There is no reason for me not to
grant reinstatement. The respondent mentioned that the trust relationship was broken but
that was premised on a finding that the applicant was guilty of the misconduct she was
charged with. As to the retrospectivity of the award. | must award what is reasonable in the
circumstances. | have already referred to the'inordinate delay in the finalisation of this
case and explained that it was neither party s fault (see para 5.6 above). In light of the
above, | consider it reasonable to award retrospectmty for a period of 37 months. It
effectively splits the adverse effects of the delay between the parties, so far as the award
of retrospectivity is ooncemed A full order of retrospectlvxty would have spanned October
2013 - December 2019 being 74 months.

6. AWARD .

6.1 The appllcant is hereby reinstated into her position at SASSA that she held
immediately prior.to her.dismissal. She is to. report for work wxlh a copy of this award, in
the usual manner, within 3 days of recelpt of this award.”

6.2 The respondent is ordered to pay the applicant the amount she would have earned for
37 months followmg her dismlssal in October 2013. Thls amounts to R410 996.00. The
respondent is ordered to pay thlS amount to the apphcant within 14 days of the date of this
award.

NSt Qo o el

CCMA Commissioner
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