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DETAILS OF THE HEARING AND REPRESENTATION

1. The arbitration was heard at the CCMA offices in Durban on the 15 and 16 July 2019 and finalized on
the 1 and 2 October 2019. The parties sought a 7-day period to file their closing arguments which was
granted. Both parties submitted their closing argument by the 9 October 2019.

2. The union official, Deeda Govender, represented the applicant. And Mr Bheki Hlatshwayo from

Employee Relations represented the respondent.
ISSUE TO BE DECIDED
3. Whether the respondent had unfairly dismissed the applicant from its employ?

BACKGROUND TO THE MATTER

4. The applicant referred the matter to the CCMA for conciliation on the 30 January 2019. The matter
remained unresolved at the conciliation on the 15 February 2019 and was then referred to arbitration on

the 18 February 2019 and is now before me.

5. The parties signed and filed a pre arbitration minute marked “C” which set out the terms of reference for

the arbitration proceedings.
6.  Both parties handed in bundles marked “A” and “B” respectively.

7. On the 2 October 2019, in a side caucus with the representatives, | cautioned against any allegations of
victimization, and that should this be the applicant's case there would be issues with the jurisdiction.

Govender reassured that the applicant was not averring victimization.

SURVEY OF THE EVIDENCE AND ARGUMENT

8. Inopening, Hlatshwayo submitted that applicant had been charged with a failure to follow instructions
and a failure to adhere to the respondent’s code of conduct. The applicant had not disputed the
allegations at the enquiry and this had been an admission of gross misconduct and had warranted a

termination of employment.

Only signed awards that contain the CCMA approved watermark are authorised. KNDB1191-19
Page 2 of 19

Last saved on: Mon 21-Oct-2019 16:28:47
Last saved by: KirstyF



10.

1.

12.

13,

14.

15.

16.

There had been previous corrective action put into place but the applicant’s conduct had not changed.
The applicant had appealed only against the sanction; namely the severity of the sanction but not
against his plea of guilty. This amendment to the plea impacted yet again on any potential trust

relationship between the parties.

Govender submitted that the applicant had been induced to plead guilty by both his representative and
Hlatshwayo at the enquiry stage in order that he would be awarded a lesser sanction than dismissal. At
the arbitration he will submit that he was not guilty of the allegations. There are 3 divisions within the
workplace; chemistry, microbiology and hematology. The evidence will show that the applicant was in
the chemistry division where he worked unassisted. This division is the busiest and largest section. It

deals with patient blood samples. It was his function to supply results for prognosis and patient care.

Itis common cause that on 2 September 2018, on a Sunday, after hours, the applicant was given an
instruction to complete one analyte and thereafter to complete a verification for all chemistry tests within

a two-week period (14 September 2018) and send the results to a certain Ngubo and cc his manager.

It is the same instruction that the respondent alleged the applicant failed to carry out up until 28 October
2018. Evidence will show that the instruction was unreasonable and it was a theoretical exercise to
determine the applicant’s ability and to determine an understanding of a training session he had

undergone a day or two earlier.

This exercise did not materially impact or compromise patient care and to have attempted the exercise
would have meant that the applicant would have had to abandon his important duties on the chemistry

bench.

The applicant therefore requested assistance in order to comply with the instruction which, by the
respondent's own admission, was only provided on the 11 September 2018, some 9 days later. The

respondent cannot allege this had been a reasonable instruction.

Evidence will show that having been provided with the assistance, the applicant complied with the

instruction.

Having completed this analyte verification, on 12 September 2018, the applicant emailed the results to
himself in error instead of his manager. This was a human error. There was no follow up by the
manager and the applicant assumed that he had sent it off correctly. The respondent then withdrew its

support in respect of the remaining verifications on the 13 September 2018.
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17.

18.

18,

He was unable to complete the instruction because the assistance had been withdrawn and he informed
the manager that he was not in a position to continue and he in turn informed the applicant via email

that this complaint was noted. The applicant understood this to mean that it was okay.
There was a procedural irregularity in that the chairperson reached a conclusion without any basis in
that he referred to the applicant’s behaviourial pattern of previous years and that had caused him to

sanction him with a dismissal. There was no such evidence before him to reach such a conclusion.

The applicant sought reinstatement with retrospective benefits.

THE RESPONDENT’S VERSION

20.

21.

22,

23.

24,

25

HARICHANDER RAMGUNN (HR) testified that he was the laboratory manager and the applicant
reported to him.

On the 16 September 2018, he had written a letter of complaint to HR (A:12). The applicant was then
charged (A:7 and 8).

On 1 August 2018, he had sent an email to the applicant (MB) requesting him to comply with an
instruction. The applicant replied that this instruction was noted with reservation (A:13).

On 8 August 2018, he asked for progress (A:15).

The applicant was employed as a medical technologist and at the time of his dismissal, he had been
based at a work station that performed chemistry analysis of blood samples. The task he had been
allocated to do was verification of chemical analytes. This was done before blood samples for patient
results can be released. The request was made to have this verification done because the historical
verification done on the instrument could not be found and the applicant, the quality designate, had

been unable to produce the previous verification results.

The verification was done to determine precision, accuracy and linearity of a test. In October 2018, an
audit was to be performed and therefore verification was required. Otherwise the audit would lead to a

result of non-conformance.
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26. The applicant’'s response to the request for a progress report on the 8 August 2018 had been that he
was adjusting to work flow.

27. HRreplied that the workflow had nothing to do with completing the template (A: 17 and 18). On 15
August 2018, he yet followed up again and the applicant responded that the request was noted with
reservation.

28.  On 16 August 2018, he believed that the applicant required some counseling on the tasks to be
performed. There existed the possibility that he had a problem that he needed to explain.

29. He had a session with the applicant on the 20 August 2018 (A : 87 to 92). From time to time, staff were
allocated tasks over and above their daily tasks. The reason for this was that the lab had been
earmarked for lab accreditation.

30.  On 2 September 2018 (A: 23), he wrote him an email instructing him yet again to do just one analyte so
that they would see that he understood what was required of him. The applicant wrote an email on 3
September 2018, expressing concerns (A: 24) about a lack of support.

31. On 4 September 2018, he wrote a response to this email.

32.  An analyte was a test of a specific chemical. This instruction on the 4th had been to perform just one
test of the exercise so that he could see that the applicant had made an attempt to doing the verification.

33.  This was done in the light of the explanation tendered by the applicant (A: 24).

34.  On 10 September 2018, (A: 26), the applicant requested an action plan. The witness then provided him
with a response on 11 September 2018, indicating that he would be given help for one hour every day to
complete the exercise. There is a diary entry to indicate that he was afforded the time to do the one
analyte and Sphiwe had been instructed to assist him on the bench (A:30) between 10h30 and 11h30.

35.  On 20 September 2018, he sent an email to his second in charge (A: 32) requesting times when Sphiwe
assisted on the bench. She responded with a schedule of the times he did so.

36. A:33 was a list of the aggravating factors included in the disciplinary enquiry bundle. These incidences
had occurred between July and August 2018.
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37.  On 29 August 2018, the applicant was allocated a task to lead a team to do some analysis and to report
to him. This was not done. (A: 41 and 42).

38.  The respondent’s disciplinary code runs from pages A: 56 to 71.

39. AtA:168to 190 is the actual exercise conducted and completed in 11 hours by Afsana Ballim, a
medical technologist employed by the respondent.

40.  On 10 December 2018, the applicant entered his office and bullied him, accusing him of having
something against him (A: 137).

41.  On 7 August 2018 a meeting was held with the applicant.

42. He had also been counseled on 9 June 2017 (A: 131).

43.  The applicant appealed on the severity of the sanction (A :80).

44. He explained that at B: 8 was an email to him from the applicant seeking an action plan. His reply is at
B.9.

45.  On 12 September 2018, the applicant addressed an email to him attaching the verification.

46.  The first time that the respondent had become aware that the applicant had emailed himself the
verification was at the appeal hearing on 18 January 2019. He himself only saw this email (B:10) for the
first time at the arbitration proceedings.

47.  The disciplinary enquiry notice was dated the 21 November 2019.

48.  To date, he has not seen the verifications from the applicant.

49.  On 13 September 2018 he had expected him to conduct the verification because the chemistry analyzer
had not been functional. This was the operational challenge. This would not have affected the
verification exercise.
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