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Introduction

[11  This is an application to review and set aside an award issued by the second
respondent (the Commissioner). In the award, the Commissioner found that the
dismissal of the first respondent (Nkosi) by the applicant (the Department) was
substantively unfair and awarded Nkosi retrospective reinstatement. There is
also an application for condonation before me for the late delivery of the review

application, and | will address that application first. y

Condonation

[2] The Department received the award under review on 25 February : e
review application should have been delivered by 8 April 2021: Lq

application was served on Nkosi on 22 April 2021 and fileddgn 23 .";._.h_;
The delay is therefore 15 days. This is not a significan‘g@t@%& %} :

IJ
[3] The explanation for the delay is contained in the rev apphcgtlon itself and

out invitations

; ttorney tosend

to tender for the review to counsel who are on the State Attorney panels. This
inevitably leads to some delays, meaﬁ@g that co'*"-;:-‘;,. -? ‘was only appointed on
31 March 2021 and had papers‘ﬁgrepagpd by 13 April 2021. The founding
affidavit in the review was sig '~ om,gkA Apﬁ"?ﬂ21 Why it took a further nine

exﬁhalned at all.

[4] Counsel for the Depa"r‘tm ~ & that there was no explanation at all for

this admittedly short pen::%wever he contended that the matter was one of
some mpo@&nce concemed as it was with unlawful access to the Republic.
That, couplezd w%h reésonable prospects of success, meant that condonation
shouliglig,g ranteg. g

[5] Althougly he condonation application was opposed, given that the matter is one

% some jmportance and the delay is slight, | am inclined to grant condonation.

The common cause facts

[6] In order to properly evaluate the review application, it is necessary to set out

what the common cause facts were at the arbitration.



[7] Nkosi was employed as an immigration officer by the Department. Prior to her
dismissal, she was deployed at the Lebombo Port of Entry at the border

between South Africa and Mozambique.

[8] On 18 December 2018, at approximately 10h00, Sergeant Zikalala, a member
of the South African Police Service flying squad, was informed that a taxi driver,
travelling from Lebombo to Johannesburg, was suspected of carrying passports
of individuals who were not in the taxi with him. The vehicle was stopped at &

Matafeni, and the taxi driver was found to be in possession of 27 passpog

None of the 27 passport holders were in the taxi.

[91 The passports were handed over to an official of the Depa‘. -

Section 6(30)(a) of the |mm|grat|o ‘z}ooz (as amended) by
endorsing entry stamp nup#@eg563 in the’ yassports of the Mozambique

nationals to enter the, ﬁepubln; of South Africa who did not identify or
s.ull)"- -

present themselvesigs p@%ﬁenbec‘i -

fat.you o ltted acts of misconduct in that on or about
17 Decqnber 2018t o
entry movementdf thefollowmg Mozambique nationals on the Enhance
M@aggm%Contml System (EMCS) to enter the Republic of South
4 ', Afr|

l,'l

rhear Lebombo Port of Entry, you captured the

[10] The
charge a'Jbao Nhachale, Meriamo Ameu Sumane and Ana Admira
{i%x»\ernado. Stripped of its verbiage, the allegation against Nkosi is that she

sfaﬁ,npeﬁﬁ‘the passports of the three individuals and then processed them
through the system even though the individuals did not physically present

themselves for processing.



The arbitration

[11] Atthe arbitration, the Department led evidence to confirm the facts which | have
set out above. Nkosi did not place any of these facts in dispute. What she
disputed was that she had stamped the passports and processed them in the
absence of the individuals concerned. Her evidence was to the effect that she
had done so when these three individuals presented themselves for transit on

17 December.

[12] The Department did not lead any direct evidence to establish that "

improbable.
The award

[13] The Commissioner correctly identified that thefé wa:

established that the three Mozambican natior
the passports were processed and sxaﬂ;lped Heva

-/

the Department relied on an mfer@‘nce t@ be drawn from the common cause
\,

facts. In assessing the respective
that the three Mozambf

[14] On the oth@rs’“"ha@d %caﬁmdered the delay of over a day between the
"‘%aﬂ%ports and the arrest of the taxi driver, and the direct

dlcw,#ot commit any act of misconduct, her dismissal was substantively

unfé y and she was entitled to reinstatement.



The review

[15]

[16]

[17]

[18]

The review papers are not a model of clarity. A ground of review is raised in
very generalised terms that the Commissioner could not reasonably have come
to the finding that he did. The papers lack any specifics on how the
Commissioner erred. No attempt is made to suggest that he considered
irrelevant factors in comparing the two versions before him. Nor is it suggested
that, taking those factors into account, he could only reasonably have come to
a decision to accept the Department’s circumstantial case against the dir

evidence of Nkosi. No allegation is made that Nkosi’s version is so imprebable

The point was not outright abandoned, however, |t nees@s to be aeédressed lam

satisfied that the flndlng by the Commlssmner a ep'tﬂte- %\ﬁect evidence of

the taxi driver as a wﬂness»:%rzount to an act of misconduct which rendered

N

the award reviewablg; Secﬂnd Yo ez tended that Nkosi was charged with two

acts of mlsconductand the C@mmssmner dealt only with the first in his award,

rendering th

d r@wewabre | will deal with each in turn.

In Ba%gangﬁaslmo @ Platinum Mine (Pty) Ltd v Commission for Conciliation,
Medlétmr'r‘%gzd_A filiration and others' (Bafokeng), this Court has held that the

. 4 i@y B
~refusal By'a commissioner to allow a party to call a witness can amount to a

b

Q%ylewabl»
abwt whether the evidence of the witness would materially support the parties’

irregularity. This, even where the Court was somewhat dubious

casez.

1(2015) 36 ILJ 3045 (LC).
2 |bid at para 28.



[19]

[20]

[21]

‘Although it is somewhat difficult to see how Mbuli would have been able to
offer a persuasive justification for the employer's stance in the light of the rest
of the evidence, it was certainly testimony that ought to have been heard
because it would have been very relevant to the outcome. It might also have
raised issues the arbitrator did not consider because it was excluded.’

Mr Mila for Nkosi suggested that this ground of review should be rejected
because the evidence of the taxi driver would not have taken the Department's

case any further. As is apparent from Bafokeng, the real issue is not whethg

the excluded evidence would have strengthened the case but whether it .-a Id

To my mind, the real issue is whether the Commissioner ai

allow the Department to lead this evidence. The .

Nkosi does not challenge any of the facts relatlng to tapphensmn of the
taxi driver, the discovery of the passports and ﬂmg,\abse%te of the Mozambican
nationals in the taxi, he, the Co An 1 S§ioner, did not understand why the

%ﬁgthing p_,r%cluded Tsiye from doing so. The only conclusion that can be drawn

is W’iye was persuaded by the Commissioner’s views and chose not to call
the taxi driver. No ruling precluding the Department from calling the taxi driver

was made by the Commissioner. On that basis, this ground of review must fail.



[22] If the ground of review is generously interpreted to extend to the
Commissioner’s conduct in expressing a view on the relevance of the evidence
of the taxi driver, | am of the view that it is still without merit. A commissioner
cannot be criticised for expressing views on whether a witness is, in the view of
the commissioner, going to take the evidence any further. That must surely fall
within the powers of a commissioner to run the proceedings as they see fit.
Unless the allegation is made that the Commissioner in some fashion bullied

Tsiye into choosing not to call the taxi driver, and no such allegation is made it

this matter, no misconduct arises when a commissioner makes his views cléar,

as in this matter.

[23]
[24]
the basis that it was not ralsed in eftmerf%joundmg or supplementary affidavits
as a ground of reV|ew lg '[.esxasnse to’ﬁns challenge, Mr Ngwana was unable to
inei he1E o the affidavits where this ground of review
[25]

«aﬂﬁigawt does allude to the second charge in the following fashion
%at parag %h 5.3: ‘There is no reasonable person in the position of the Second
F%spon@nt who would have found that a failure to capture the passport by the
Immgrat/on Officer in the ECMS is a misconduct. In so doing the Second

Respondent committed gross irregularities’.



[26] | assume, to the benefit of the Department, that the end of the first sentence
should read ‘is not a misconduct. The following observations can be made.
Firstly, a finding of this nature does not appear anywhere in the award.
Secondly, Nkosi was not charged with failing to capture any details of the
Mozambican nationals in ECMS, the charge is that she did do so, presumably
in their absence. Thirdly, this is not the ground of review argued by Mr Ngwana.
This ground of review relates to a finding made by the Commissioner, not to a

failure to make a finding. &
V o

[27] In the supplementary affidavit, the second charge is alluded to as follows

paragraph 4.3: ‘There is no reasonable person win the positigh

irregularities’.

[28] In relation to this ground of review, similar ob

made in relation to paragraph 5.3 of the foun@_&ng affldqylt Flrstly, as with the
founding affidavit, no finding was mad by the @Wloner that the routlng

finding made by thé%ommlsner not to a failure to make a finding.

[29] The pointr ed%‘y% Mlla is valid. Neither the founding nor supplementary
afﬁdaw‘its ralse € gr%d of review to the effect that the Commissioner failed to
determme ﬂ@e $econd act of misconduct. The absence of this ground of review

«;%ln the papiers means it is impermissible for Mr Ngwana to raise it in argument,

ia’ﬁid ! ng@a not consider it.
*!‘:ng
[30] ltis correct that the award does not refer explicitly to the second act of

misconduct. The acceptance by the Commissioner of Nkosi’s evidence that she

stamped the passports and processed the entries of the Mozambican nationals



in their presence disposes of the second charge in any event. Once this
evidence was accepted, there could be no other finding but that the second

charge was not proved.

[31] Insofar as the paragraphs of the affidavits referred to amount to a challenge to
this implicit finding, there is no merit in the challenge. As | have already
indicated, the Commissioner’s finding to accept the evidence of Nkosi cannot

be described as unreasonable. It is worth mentioning that the cross- #

examination of Nkosi on the second charge was almost completely incoherA

[32]

costs should be awarded. | do not ghare tﬁxese views. AIthough | have found no
merit in the review application,. mwﬁngﬂ?perstﬁﬂed that it was so without merit

[33] The Departmeg,s he’ads of agument make abundant reference to the evidence

reference to ence. Notwithstanding this, there are only two citations
N 4V

prowd?aﬁg page r‘ rences. The Court is left to guess what portions of the

eVIdenc% afe belng referred to in the other paragraphs.

&

‘l\il:
[34] W%* n .:g“ |sed this issue with Mr Ngwana at the hearing of the matter, he
apologised. His explanation was that he did not have a paginated transcript
before him when he drafted the heads. Even if this were so, and this does not

explain why he was able to include two citations, it is no excuse. Nothing



[35]

[36]

10

prevented Mr Ngwana from subsequently preparing a set of heads, with proper

citations, which could have been delivered well before the hearing of this matter.

Regrettably, this is not the only incidence | have encountered of parties
preparing heads without citations. The practice is wholly unacceptable. When
heads of argument refer to evidence given in a transcript, they must be
accompanied by proper citations so that the Court can have regard to the

evidence which is being referred to instead of being left to guess. Heads without

citations are effectively useless. They do not properly convey the argument a8
a party to the Court or to the other side. |

observation that the state of the heads is such that

entitled to recover a fee for the drafting of the

In the premises, | make the following orders:

2.  The appllcatlon R
3. Thereis no @der as t}osts

>l
S, Sy '”;»y'r” )/ /

C Orr
Acting Judge of the Labour urt of South Africa
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