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Introduction

(1]

(2]

(3]

This is an application to review and set aside the Arbitration Award of the
secand respondent under the first respondent's case number GPBC 8247.‘2014
dated 15 December 2020 and the Variation Ruling dated 22 January 5021 in
respect of the Arbitration Award.

i

The Arbitration Award relates to an interpretation andlor_ appr catlon of a

collective agreement dispute under the auspices af,|

particular, the second respondent was requiredsto rming
applicant correctly interpreted and/or apphedﬁResoldtloh ﬁ' 2007 read with
Resolution 1 of 2008 (the Resolution/Collective Agreement), by translating
various members of the third respondéht, being, eight senior family advocates
[Advocate Maree, Advocate Leshaba,; Advocaté Ndoni, Advocate Dengler,
Advocate Khumalo, Advocate Govender, Ad\'}dcate Molokwane and Advocate
Parker (‘the members o_f the third respondent')] to LP8 instead of LP9.

The cases of Advocate PaTker and Advocate Govender are distinguishable
from the cases.of the other SiX members of the third respondent as:

3.1 Advocate Maree Advocate Leshaba, Advocate Ndoni, Advocate
/ Dengler Advocate Khumalo and Advocate  Molokwane's
entitlement/non-entitlement  to translation in  terms of the
Resnlution/Collective Agreement turned on whether there are
translation keys for LP9 in the Resolution/Collective Agreement (six of

the eight members of the third respondent); whereas
3.2 Advocate Parker and Advocate Govender's entitlement/non-entitlement
to translation in terms of the Resolution/Collective Agreement turned
not only on whether there are translation keys for LP9 in the
Resolution/Collective Agreement or not, but also on them being
appointed after the commencement date of the Resolution/Collective

Agreement. They were appointed after the commencement date of the



Preliminary issues

Resolution/Collective Agreement pursuant to a recruitment process as
contemplated by the Public Service Act' (PSA) whereas the other six
members where already appointed by the time of the commencement

of the Resolution/Collective Agreement.

(4]

The review record ought to have been filed on or before 3 May 2021. Onor
about 28 April 2021, and in accordance with clause 11.2:3 of the Practlce
Manual of this Court, and before the sixty-day period as referred to in clause
11.2.3 had lapsed to file the record, the apphcant approached 'the third

respondent to seek consent or an extension of timme e f Img%f the review

;ﬁ‘

record. The review record was not filed on or -

On or about 4 May 2021, the third respondent mformyed the applicant of its
refusal to grant such consent and that the applicant was required to apply for
an extension of time to tbe'J’Udge President (which application the third
respondent said it would oppose).-The applicant then applied for condonation
in respect of the late filing of the review record. The third respondent opposed

the condonation application.

Where a revnew record has not been filed within the prescribed period, the
appiicant wrll be deemed to have withdrawn the review application unless the
applicant clunng “the prescribed time period requests the third respondent's
consent for an extension of time and such consent is given. If the consent is
refused the applicant is required to apply for an extension of time to the
Judge President and the Judge President will then allocate the file to a judge
for a ruling, to be made in chambers, for an extension of time that the

applicant should be afforded to file the record.

The applicant instead applied for condonation (as described above) and did

not pursue the application process as outlined in paragraph 11.2.3 of the

' No. 103 of 1994



(8]

4

Practice Manual. Accordingly, no ruling was made extending the time for the
applicant to file the review record.

Notwithstanding the above, and at the commencement of proceedings when
the matter was heard, the parties agreed that to the extent that the review
application may have been deemed to be withdrawn by the applicant, the
review application was revived by consent and that this Court .should
determine the review application. In effect, this agreement from the side of the
third respondent amounts to the withdrawal of its refusal to graptan,extension

of time and consenting to the extension of time retroSpectlvejy vand/or

withdrawing its opposition to the condonation application. Therews thedrefore

S

no need for me to consider the condonation appllcatlon or any app]k:at:on for

'nv%':sts of, justlce and all
parties for me to determine the review application. | d

the revival of the review application. It is in

o

0 below

i A
\"v-rv‘ ¥

The parties also engaged in a process to reconstruct a portion of the review
record to ensure that the record was sufficiently complete. The parties agreed
that the review record is sufficiently complete for a full ventilation of the review
application. | am satisfied: that the. review record is sufficiently complete to
determine the review apphcation

Background

(10)

(1]

On or abou.t 7 Februéjry 2022, GPSSBC Resolution 1 of 2008 was signed by

organised fabour and the State - an agreement on the implementation of an

- Qccupational Specific Dispensation (OSD) for legally qualified categories of

employees.

Sﬂlﬁsequerrt to the adoption of the OSD, the eight members of the third
respondent. were translated and/or appointed to Family Advocate Grade 2
(being OSD LP8) by the Department of Justice and Constitutional
Development (the Department).



(12]

[13]

(14]

(15]

(16]

(17]

On or abcut 3 April 2014, the third respondent referred an interpretation

and/or application of a collective agreement dispute to the first respondent, in
relation to the Resolution/Collective Agreement, seeking:

12.1  a proper interpretation and/or application of Resolution 1: and further

that

12.2 the eight members of the third respondent be translated lo LP9

retrospectively from 1 July 2007 (having been translated to LPB lnstead
by the Department.

On or about 7 April 2014, the dispute was referred to concnhahon*@p or about

13 May 20214, a certificate of outcome of dlspute was lssued lndncatmg that

V.
the interpretation and/or application of acollec?@ agreement dispute

remained unresolved. On or about 3 July 20&5 the arbitration proceedings
o ,5’.
commenced. 22*;:‘ V

On or about 21 October 2015, an arbitration award was issued. The
arbitration award translated the etght members of the third respondent to LP9

retrospectively from 1 June""ﬁ(\)‘(f)?n. The applicant applied to this Court to review
and set aside the arbitration award.

On or abouft 31 J:an‘uary 2018, this Court dismissed the applicant’

S review
app|ic;ation 'i(i‘;.e‘.. the f,i?st review application).

The apphcant appealed against the dismissal of the first review application
and on" or about 5 September 2019, the appeal was heard by the Labour
Appeal Court. That Court raised a concern in relation to whether it could

properly ccnsider the appeal and the appeal record as no evidence had been

; led at arbitration ~ the parties had agreed to proceed on a stated case basis

at the arbitration.

The parties then agreed that the first arbitration award be reviewed and set
aside, and the matter be referred back to the first respondent for an arbitration

de novo. That arbitration proceedings, which culminated in the Arbitration



(18]

(19]

6

Award which is the subject of this review application, ran for ten days between
27 November 2019 and 13 November 2020.

On or about 15 December 2020, the second respondent issued the Arbitration
Award (i.e., the second arbitration award in this matter and the one which is

the subject of this review application).

On or about 22 January 2021, the second respondent issued the Variation
Ruling. On or about 1 February 2021, the applicant ﬁiégfriﬁls review.

application,

contended, inter alia, that: / 4

r%,‘ %

20.1 they were incorrectly translatedf‘\diaL&B".}o'n the basis that clause 4.1.3
of the Resolution/Collective Agreement (Work streams in the OSD)2
clearly refers to Senior Family Advocates in the work steam as LP-9:

20.2 under this notlon translatxon was only subject to the employee meeting
the .appomtment requtrements and performing the functions of the job;

G,

and
20.3 it was common cause that they met the appointment requirements and
did"pe_rform the functions of the job (of Senior Family Advocates) as the
N xabb!idéht did not dispute this during the arbitration proceedings.
“/:',

[21] The:applicant contended, inter alia, the following during the arbitration

proceedings:

211 the members of the third respondent were all placed on the salary
scale of R369 000.00 on 1 July 2007 and were translated as per the
OSD to R407 745.00 which is equivalent to the salary scale or notch
LP8 Senior Family Advocate as per Annexure B to the

2 Review Record: Volume 10, p33



[22]

Resolution/Collective Agreement, Part B: Translation of Family

Advocate and Senior Family Advocate on Salary Levels 11 and 12:3
and

21.2 the members of the third respondent could not state on which first

phase salary scale they should be translated as there were no
translation keys for LP-9,

v

Ms Diteku, the Department's Chief Director: HR, made the followmg

concessions during her evidence at the arbitration (as ones of the/appllcants
witnesses): ¥

221 Principal Family Advocates had all beenutrar |
norms or standard being publishedl arguabl theore norms or
standard were not an absolute reg %ement for translatlon] &

22.2 The members of the third respondent all gomplled with the appointment
requirements, performed the func\nons gﬁemor Family Advocates, and
were able to perform'the; functlons of the occupation group/post of
Senior Family Advocates of LP9.5

22.3 The Resolution makes provision for Senior Family Advocates on LP9.6

224 The memorandum of 13 June 2013 was never implemented
(notvvlthstandmg the fact that it was put to all the members of the third
respondent by thewapphcants counsel during the arbitration that the

.« post “Senior Advocate' was only created in 2013).7
225 All'\"?{'hé* members of the third respondent were appointed as Senior
\“.'Famlly ‘Advocates in terms of the previous dispensation and that they
were all performing the functions of a Senior Family Advocate in terms

of the new dispensation.®

3 Re\;few Record: Volume 10, p81 ‘ .
4 Review Record: Transcript of Arbitration Proceedings — Volume 9; page 26 line 20 to page 37 line

25

® Review Record: Transcript of Arbitration Proceedings ~ Volume 9; page 23 line 6 to page 24 fine 11
8 Review Record: Transcript of Arbitration Proceedings — Volume 9; page 21 line 1 to 14

7 Reconstructed Revisw Record: Ms Diteku’s evidence at Volume 15, page 2, paragraph 4 (where it is
referred to as page 212 of Bundle B of the bundles in use at the arbitration) .

8 Review Record: Transcript of Arbitration Proceedings — Volume 9; page 44 from line 9 to 13 and
page 41 line 4 to 25



(23]

[24]

Ms Diteku also testified as follows:

231

23.2

Ms Nkosi,

follows at the arbitration (as one of the appllcants WIth S

24 1

242

24.3
24.4

Norms and standards were required for the members of the third

respondent to be translated, but she could not show where in the

Resoalution/Collective Agreement it was first required for norms and

standards to be created.? i

i

The functions that the members of the third responde
performing,

’*were
and their years of experience would have been ° the
determining factors in deciding where they had to be translated to 0

the DPSA Director in Remuneration Managemx’\\t)rtestlﬁed as

The Minister's prescribed appomtment requwements are the noms and
standards. ! r?‘z

She conceded that Resolutlons wm have preference to DPSA circulars,
and she agreed that nowhere in the Resolutnon/CoIlecttve Agreement is
there a requ:rement for norms and standards to be created prior to
translation or appomtment of a Senior Family Advocate to LP9_ 12

It wais the pcst and thé function of that post that had to be translated.!3

In being asked' fb explaln the difference between salary scales and the
OSD band, Ms Nkosi testified as follows:

"MSTNKOSI: Okay, in OSD band it provides that, for an example, if you are

in a production /eve/, the OSD band for a Family Advocate, it is

LP7 and LP8, however, on that band there is salary scales
attached.

MR TRUTER: Okay, so the LP is just a categorisation, am | right, LP8 and

LP9 and ... [indistinct] to each one of those ... [indistincl]

categories, but each of their own salary scales, am | right?

? Review Record: Transcript of Arbitration Proceedings ~

25

'0 Review Record: Transcript of Arbitration Proce

Volume 9; page 27 line 11 to page 37 line

edmgs Volume 9, page 17 line 7 to

page 19 line 15
"' See typed record of proceedings at Volume 8 page § from line 16 to page 7 at line 5

12 See typed record, Volume 8 from page 11, line 8 to page 12, line 12

'3 See typed record of proceedings in Volume 8 at page 27 from line 10 to line 15




8

MS NKOSI:  You have got LP7 and LP8 and under the LP7 we have salary
notches or scales, the same as with LP8, we have got LP
(intervene]

MR TRUTER. Yes, you are saying the same thing. So that the LP is just a
name, it is name of a category, am 1 right?

MS NKOSI:  Itis an OSD band, as prescribed by _[indistinct]. N

MR TRUTER:

V.

&7Q

Yes, it is the name and then each one of that ‘é?ffere%htr-‘
bands have their own salary scales? 0 A
MS NKOSI:  That is correct, "

&y
-

24.5 With reference to numbered clause 13.2 of¢ e Reso‘f"f idh/CoIlective

Agreement Ms Nkosi conceded that en}gl

Yad to B translated to
the appropriate salary scales in accogi:jance with the posts that they

occupied at the time of signing ofithe R’\eshg_]pyg’r;\jCollectlve Agreement.
In this regard she testified as follows:

"MR TRUTER:Ma'am,,_‘l ‘a;;;?kl'ppking at paragraph 30.2 (sic), I'm going to deal

with tHdr\egtjﬁbm just answer my question in respect of 13.2,

please. 132 statés, employees will translate with the

" appropriate ééiary scales in accordance with the post that they
L7, currently occupy.
MS HKOSI: That is correct.
MR 'f'RUTER: Which posts did these advocates currently occupy at the time
“7of signing this agreement?

MS NKOSI:  As per that letter you have shown me it says they were Senior

Family Advocates.
MR TRUTER: They were appointed as Senior Family Advocates and they
were supposed to translate to the appropriate salary scales in
accordance with the post they were occupying you agree with
me?

MS NKOSI:  As per the collective agreement, yes, | agree.'’

' See typed record of proceedings Volume 8 at page 32 from line 8 to page 33 at line 2
'S See typed record of proceedings, Volume 8 at page 33, line 12 to page 34, line 11
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246 She admitted that there are no translation keys for LP10, yet the
Prinzipal Family Advocates have been translated to LP10.'8

24.7 She agreed that the Resolution/Collective Agreement created the
workstream of Senior Family Advocate, doing Senior Family Advocate
work, having the qualifications of a Senior Family Advocate and a
Sentor Family Advocate OSD band LP9."7 :

24.8 She conceded that it is not a requirement of the Resolution/C‘olle_ctive
Agreement for a post to be "post based.'® y

24.9

She conceded that the Human Resources Depanmeﬁ't:éft :

had to implement by stating the following: @

"MS NKOSI:  Yes, if you are appointed as a en ior, when w;e’ recognise your

MR TRUTER: Yes, who placed them%th | am just interested, because
remember, we haqﬁ:?e%ﬁno abodt’ in process and where
everybody was cgnsideredf"j’\' ‘whether or not they will be
translated to LP8, of course there would have been some sort
of progedbﬁrek‘l"ﬁ“the department, am | right?

MS NKOSI:  Yes sir, th‘e,,débartment should verify [intervene]

MR TRUTER: Yes, shofﬁd the department verily, ma'am?... [indistinct], sorry?

MS NKOSI:  When phase” 2 was implemented, it was implemented

“-, manually, it was not implemented programmatically like phase
11\';‘because department had to go through the profiles of the
ihaividual and look at the experience that they had before they
can implement phase 2

MR TRUTER: | understand. So, who in the department would be tasked with

‘ this specific job

MS NKOSI:  ltis HR of the department™®

16 See transcribed record of proceedings at Volume 8, line 22 to page 43 at line 11 ‘
17 See typed record of proceedings at Volume 8, from page 43, line 19 to page 44, line 9

18 See the typed record of proceedings, Volume 8 at page 47 from line 25 to page 48 at line 7 and

page 49 at line 13 and 14

19 See typed record of proceeding, Volume 8 at page 60 from line 5 to line 20 Also see page 61 of

Volume 8 from line 17 to line 20
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(25]  Mr Humpel, the DPSA Deputy Director — Skill and Design / Business Process

Organisation, testified as follows during the arbitration (as one of the
applicant's witnesses):

251 For a post to be created you first must identify the need, then you
define the tasks / job description. It gets measured against .a’time
equivalent, the job is evaluated, ie., salary level of that post is

established, it is created and forwarded to recruitment to advertise.

25.2 The Department was still in the process of crea‘ii:ﬂg mﬁ;ms and

N ,/fj.\‘ iy

standards of the post of Senior Family Advocate on LP! ). (by the time

G,
that he gave evidence in 2019 during the arbitration) but_he was unable

to explain how several LP-9 Senior Fa
advertised and Senior Family Advoca (,: had n"é“ﬁﬁointed to those
posts when norms and standards,

created.?0 L .
4,3 )

o

pzAdvocate pbsts had been

egPosts had not been

25.3 |If posts are not created, it wf"" appare:;;tly not be on PERSAL. Mr
Humpel failed to exp’ié'iﬁ\vhow it is possible that both Advocates
Gounden and Urbén's PERSAL printouts, reflect appointment as
Senior Family Advoc‘a’t‘é’js_on LPQ with the Senior Family Advocate LP9
post class code 82210, if the post had not been created. 2!

25.4 He con”cédgd that the Principal Family Advocates have all been

tran.S[gted to‘L-‘:P1 0 without norms and standards being published by the

Mlmster

25.5 He failed to éomment on the fact that there have already been two
appointments on the posts of Senior Family Advocate LP9, prior to

%2013,

25,6 When requested to point out where in the Resolutions any reference is

" made for norms and standards to be determined by departments prior
to post of Senior Family Advocate LP9 being created, he failed to

assist.

2 See advertisements in Volume 10 at pages 258 to 264 and 317, 321 to 324

2 See the PERSAL printouts in Volume 10 at page 324B and 324E to — the prescribed post class
cade is as per the CSD, Volume 10 at page 127. See typed record of proceeding, Volume 8 from
page 95, line 20 to pzge 96, line 11
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12

25.7 He then conceded that the creation of posts rests with the department.

78

The material documentary evidence which served before and was considered

by the second respondent included the following:

26.1

26.2

26.3

26.4

26.5

various extracts from the Resolution/Collective Agreement (Qara"graphs
412,413,422 131, 13.2 and 13.3.2)%%

various extracts from Annexure B, Part 2 tothe ReSb‘lthidF%CoHective
Agreement (pages B1 to B4 — marked iqmg§CHpt)2‘;

various extracts from OSD: Legaly Qi : liied  Professionals
£

(Determined by: The Minister for-Pu
pages 42 to 4425, and
appointment letter and service )lf'écord ehguiries in relation to Advocate
Gounder and Advocate Urban2.

0
WL

The Arbitration Award and Va‘ri\‘ation Ruling

[27]

The second responde'm found that all the members of the third respondent

should be translated to ’LPQ by the Department in accordance with the first

phasedfithe translation process with the only distinction between them being

thaftf-}\\qyé“"é%i't‘e, Govender would be translated from 01 July 2008 whereas

Advocate:\i?,dfker would be translated with effect from 1 April 2011, The

remainder of the members of the third respondent were to be translated

retrospectively with effect from 1 July 2007.

22 Review Record: Volume 10: pages 32, 33, 35 and 36
2 Review Record: Vclume 10: pages 43 to 46

# Review Record: Volume 10: pages 78 to 81

%5 Review Record: Volume 10; 159 to 161

% Review Record: Velume 10; pages 324A to 324E.
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[28] The second respondent's reasoning for the translation of the members of the

third respondent to LP9 was based on the following three principal grounds,

namely:

28.1

28.2

28.3

that in terms of Clause 4.3 of the Resolution/Collective Agreement, a
senior family advocate falls under the Advanced Production Lev{q[‘ LP9
and should, consequently, be translated to LP-; P

: ¢ O
that a family advocate and senior family advocate perform diffekent
. o L “‘ﬁ‘!*
functions as demonstrated in the documents submitted during the’

arbifration proceedings; and \*
although the Department'’s evidence was that there %nb;LP-Q posts

because the norms and standards had tReen eablished, the

stEblishment of the

The applicant’s grounds of review

[29] | do not agree with the third respondent’s assessment that the applicant

limited its review groﬁnds to the basis of the relief as sought in paragraph 2a

and paragraph 2b of its Notice of Motion.

[30] The applibant's grounds of review are clearly set out in its Founding Affidavit?’

and goes further than that limited basis.

[31] The"appﬁéaant contends that the Arbitration Award ought to be reviewed and

set aside as the second respondent committed a gross irregularity

alternatively a misconduct in relation to the duties of a commissioner as an

arbitrator by:

31.1

committing a material error of law in failing to find that where a post to

which an applicant wishes to be translated does exist on the

27 Founding affidavit, p 21, para 19
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establishment of the Department, the first phase translation in terms of

the Resolution/Collective Agreement cannot take place (first ground);28
31.2  misdlirecting herself alternatively misconstrued the issues before her by
having regard to the contents of the determination of the Minister of
Public Service and Administration (DPSA) [regjarding the functions of
senior family advocates] in finding that a family advocate and aﬁemor
family advocate perform different functions whereas such’ céments
were not only part of a draft proposal by the DPSA but also was ne of

Wi,

any provision of the Resolution/Collective Agreement (second

ground);2® s 3_.%

issuing an award which is incapable om\execut‘@\ in *that the
Department would not be able to undertak"\the

translation process without a defmnte specifi catlon “of the LP9 notch

and/or salary scale on which ;mdmdual farm'ly advocate ought to
have: been placed during the fi t phas raai}islahon process [dlfferently
put, the second respondent rulé%athat thé«' Department must proceed to

implement the second phase translatlon process without making any

31.3

second phase

w’

ruling on where exactly on the salary scale or notches of LP-9 the

respective members of the third respondent ought to have been
translated to). (third ground);2

31.4 ignoring or falhng to-take into account that the Resolution/Collective
Agreement contains no translation keys for LP9 in respect of the

~translation process for the first phase, differently put, that without

. tranilation keys for LP-9, translation to LP-9 in respect of the first

pha‘,e is not only impracticable but impossible;3! - The applicant further

contended in this regard that the second respondent in deciding (in the

Arbitration Award) that the members of the third respondent should be
translated to LP-9 and not to LP-8 (
them):

as the applicant had translated

31.4.1 conflated an OSD Band of LP-9 for senior family-advocates with
the translation process; and

 Founding affidavit, p 21, para 19.1
29 Founding affidavit, p 21, para 19 2
* Founding affidavit, p 21, para 19.3
3 Founding affidavit, p 21, para 19.4
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31.4.2failled to take into account that the Resolution/Collective
Agreement does not provide that those senior family advocates
who were appointed as such before 2007 should be translated

to LP-9 (i.e., no such provision exists in the Resolution). In this

regard -

31.4.2.1 The applicant simply contended that in termg of the

Resolution/Collective Agreement, the Senror*‘ka mily
Advocates (as they were called before July 2007) and
who were at Salary Level 12, translate to the
appropriate OSD notch as per thetable set out in Part
B of the Resolution®2. Diffegently put.xthe applicant
contended that Part B of thabgRe‘eaiutron makes
provision for the translatlon of both the family

,;_f}m

advocates andfse;tror famrly advocates (including
members of tn third rﬁpondent herein) as they were
known before?!uly 2007

31.5 committing a material error of law I Zfarlrng to find that where the

draflers of a collective agreement have omitted or failed to make

provisions for certain employees, any forum interpreting the provisions

of such an a‘greement must desist from filling such lacuna by making a

contract between the parties but should rather refer such a defective
colle'ctlve agreement to the drafters themselves for further deliberation

and agreement. alternatively, making the contract for the partie

533

[32] As the third respondent pointed out, the applicant did not file a supplementary
affidavit and its replying affidavit does not take its grounds of review any

further. New/further grounds of review can of course not be validly raised by

the applicant in its heads of argument.

The third respondent's basis for opposing the review grounds

First review ground

3 See Volume 14 & 15

13 Founding affidavit. p 21, para 19.5.



(33]

Second review ground

(34]

_certainly enfitled to take it into consideration in
* Resolution/Collective Agreement.

16

The third respondent contends that this ground does not render the Arbitration

Award susceptible to review because the Resolution/Collective Agreement did
not require posts to be created. It was the existing post of Senior Family
Advocates that had to be translated to that of Senior Family Advocates on

LP9.3 The second respondent decided the following in this regard/fh the
Arbitration Award:

“54]

Clause 13.2 of the Resolution states that employees yvm}»granslate to
the appropriate salary scales in accordance w'ﬂl th/posts lhey
currently occupy’. Clause 13.3.2.1: the 1% phase: ref‘erp/{o ‘This’ pT'iase
requires a minimum translation to the appropriate saiary scales
attached to the posts (and grades |n respect of productxon levels).

The third respondent contends. that this ground does not render the Arbitration
Award susceptible to revrew as thls version was never put to the witnesses of
the third respondent when they gave evidence. It was submitted that in terms
of DENOSA v Western Cape Dépar‘tment of Health and Others%, an arbitrator
is entitled to take any direciive into consideration. The OSD is a
determlnatlon/gmdel ne by the Minister of Public Service and Administration to
implement the Resolutron/Collectlve Agreement.?” The second respondent did

not deal in the Arbttratlon Award with the Directive of the Minister but was

interpreting  the

Third review ground

[35]  This ground is similar to the fourth review ground. This ground in fact relates

to the limited review grounds referred to above, having regard to paragraphs

¥ Opposing affidavit, p 81, para 35.

% Arbitration Award, p 30, para 54

¥ ZALAC 72 (12 May 2016) (DENQOSA).
37 Opposing affidavit, p 81, para 36.
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2a and 2b of the applicant's Notice of Motion, where the applicant contends
that there are no translation keys. The third respondent contends that this
ground doess not render the Arbitration Award susceptible to review as it was
specifically agreed that the members of the third respondent had to be
translated to the appropriate salary scale in accordance with the posts that
they occupied at the relevant stage, being 7 February 2008, the date upon
which the Resolution/Collective Agreement was signed. The third respondent
referred to Phase C of the OSD, where it is indicated that em/glqyeqs must be

translated from the current post to the correspondmd posi

Department's revised post establishment.3 The third responden“submlts that
the second respondent interpreted all the relevant: clauses andeOuId not
have grantzd the relief in terms of the Arbltratlaum\ward if lt was not capable

of execution.

Fourth review ground

[36] This ground is similar to_thé third review ground. The third respondent
specifically addressed the alleged absence of translation keys as follows (as

set out in its opposing affidavit);

"11.8. <Translation will be subject to:
11.8.1. The employee meeting the appointment requirements (i.e.,
possessing the relevant qualification(s) prescribed years of
’ éxperience, etc.); and
11.8.2. The employee must perform the functions of the post (jobs).2®
119, It was specifically agreed that the employees will translate to the
appropriate salary scales in accordance with the posts that they
occupied at that stage, being as on 7 February 2008, the date upon
which the Resolution 1 of 2008 was signed. *°
11.12. Translation was to be done in two phases, the first phase requiring a

minimum translation to the appropriate salary scale attached to the

*  Opposing affidavil, pp 81 and 82, para 37.
¥ See translation m2asures in Volume 10 at p 35, para 13 1
4 See Volume 10 af p 35, para 13.2.
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post (and grade in respect of production levels), as contained in
Annexure “B" to Resolution 1 of 2008. +!

11.11. In terms of the first phase translation the appropriate salary scales, the
occupational groups/post of Senior Family Advocate is as set out in
Annexure “B" to the Resolution.*?

11.12. 1t is important to point out at this stage that numbered paragraph
13.3.2.1 describing how first phase translation is to be done does not

at all indicate to which salary level the post of Famlly Advocate has to
be translated to.*®

11.13. In as far as the discrepancy on page 81 is ccncer/gedﬂwhereon
reference is made to Senior Family Advocate on sataryfevel LP8, it is
the Third respondent’s case that this is clearly an error as the work
streams created in terms of numberedspafagraph 4.1.3 of Resolution 1
of 2008 does not make provision gf%? Sen‘i%i% amlily Advocates to be
appointed on LP8. It only provides i
OSD band LPS. £

11.14. It is further the Third Resbﬁndent's vv;éa‘ase that the reference to salary

Family Advocates on

level LP8 on page.81 of the Arbitration Bundile is irrelevant because
numbered paragraph 13.3.2.1 does not prescribe a first phase
translation to the specmc Salary level. On a proper interpretation of
the Resolution as'a whole and specifically the paragraph itself, its
purpose is to provide for the salary scale to which the post must be
translated to.
11.15. The second phase translation relates to a recalculation of relevant
experience obtained by a person, who occupies a post on a
gt :production level in the relevant legal category, based on full years'
sérvice/experience as on 31 March 2007 44

36.1 The third respondent presented evidence during the arbitration, that
inter alia supports the version presented in its opposing affidavit as
referred to above, although various witnesses referred to the issue of
translation keys. Reference is specifically made to the undisputed
evidence of the evidence of Advocate Govender:

4t See Volume 10 at p 36, para 13.3.2.1.

42

See Volume 10 at p 81.

43 See Volume 10 at p 36

44

See Volume 10 at p 6, para 13.3 2 2.
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Yes, | was trying to say that you know you referred me
to page 81. Page 81 according to the bundle it says:
‘Senior Family Advocate to Senior Family Advocate'.
And it says: 'LP8.'

But that is not correct. That is why | referred you to
page 97 because 97 makes mention of Semor Famlly
Advocate to Senior Family Advocate revnsed productlon
grade LP9. And also if you allow rr:gdio I‘;\ﬁmll tell you
why | say page 81 there is an eﬁ;ror 7Lheredmtfhfagards
to the LP8. It should have been' Qprretted to LP9. It
should have been LP9. | wu\l\.gfll you’%ﬁpy;xﬁf you look
at page 33 of the bundiey mak' \[eyf-‘? igpce to advance
production LP9 Senlor Famlly Adifgcate And then
page 45 of th ,;bl@dle if you go to page 45 it also refers
to LP9, Sefifor Famil Advocate LP9. Then you get
page 81 whlch | do n&t agree with the LOPS8 there on
page 81. And’ then page 97 makes reference to Senior
Family Advocate to Senior Family Advocate LP9. And

~. then also page 127 when you go to page 127 you will
‘f:'see Senior Family Advocate LP9. Page 127 of the

bundle you will see Senior Family Advocate LP9. And

; then also in page 160 point 10 of the table it is Senior

Family Advocate LP9. Reference to Senior Family
Advocate LP. And then 229 of the bundle there is
reference to Senior Family Advocate to Senior Family
Advocate LP9. That is when | started referring you to
page 97 to show you that Senior Family Advocates are
referred to on LP9 and that page 81 there is a mistake
there on page 81. You can only conclude that
reference to Senior Family Advocate LP8 on page 81, |
can conclude that that is a mistake it should have been
LPg "5

45 See Volume 6 at p 238, para 10 to p239 at para 14
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The third respondent contends that this ground does not render the Arbitration
Award susceptible to review in that the second respondent did not commit any
error of law in that the Resolution/Collective Agreement is not ambiguous, and
the second respondent did not fill any lacuna in the Resolution/Collective
Agreement, but simply interpreted the Resolution/Collective Agreement’ The
second respondent relied on the interpretation of the Resolutlonleoﬁlq ctive
Agreement and there was no need for the second respondent to fill h‘ny

lacuna in the wording or meaning of the Resolution/Collective Agreement.

Insofar as the situation of Advocate Parker and; Advocate Govender is
distinguishable from the other six members of the; thlf ,;fispoﬂﬁent because
they were appointed after the |mplementanon of the Resolutlon/Collechve
Agreement, the third respondent submltteddhat u followed that if the members
of the third respondent who were empgoyed prmr to the implementation of the
Resolution/Collective Agreement are eﬁtltled to%e translated to LP9, that the
members who were employed after - the implementation of the
Resolution/Collective Agreement, are also entitled to be translated to level
LP9 with effect from the:date that those members were employed, as the
purpose of the OSD is to provide the applicant with the ability to attract and

retain a sufficient numB‘e.rpf/'e‘mployees with required competencies.

The _third, respondent submitted that the applicant failed to show that the
Arbitratiothi'(vard of the second respondent should be reviewed not only on
the baéls,\t‘jat'the applicant failed to set out a factual and/or legal basis, but
because the third respondent showed, with reference to the relevant
document and evidence presented at the arbitration, that the third
respondent’s members are entitled to be translated to level LP9 in terms of

the Resolution/Collective Agreement.

licable legal principles

Collective agreem:ents
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[40]  The provisions of the Labour Relations Act*® (LRA) in section 138(9) guide an
arbitrator to give effect to any collective agreement where it states the

following:

“The commissioner may make any appropriate arbitration award in terms of

this Act, including, but not limited to, an award -

1. That gives effect to any collective agreement; y
2. That gives effect to the provisions and primary objects to this Act;
3. That includes, or is in the form of, a declaratory order.”

[41] In terms of the LRA therefore, an arbitrating commj;ssmner hals the power to
direct how a collective agreement should be mterpreted or g/pphed and in
appropriate circumstances to make an order that glves effect to the collective

agreement. G |

%
[42] In Western Cape Department of Hea€ v Van%Vyk and Others*” the Labour
Appeal Court (LAC) provided the followmg guldance on how the interpretation

and application of an OSD should be conducted:

‘[21] The arbitratké‘r- had the authority to determine, in the event of
disaéﬁe‘ement éé'to the correct interpretation of the OSD collective
agreement by the parties, the interpretation and how the agreement
should be applled The managerial powers of the DG cannot, in my
view, trump the statutory powers of the arbitrator when interpreting

and apblying the collective agreement.

[22] In interpreting the collective agreement the arbitrator is required to
consider the aim, purpose and all the terms of the collective
agreement. Furthermore, the arbitrator is enjoined to bear in mind
that a collective agreement is not like an ordinary contract. Since the
arbitrator derives his/her powers from the Act he/she must at all times
take into account the primary objects of the Act. The primary objects
of the Act are better served by an approach that is practical to the
interpretation and application of such agreements, namely, to promote

the effective, fair and speedy resolution of labour disputes. In addition

% No. 66 of 1995
47 (2014) 35 ILJ 3073 (LAC) (Van Wyk) at para 21 and 22.
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it is expected of the arbitrator to adop! an interpretation and
application that is fair to the parties.”

[43] The LAC referred to the provisions of section 5(4) and section 5(6) of the
Public Service Act which provides that:

oo
/r,,,

“[20] ... the appellant's reliance on the PSA does not take accoum”af S 5(4)

of the PSA which provides that;

‘Any act by any functionary in terms of this Act may not be contrary to

the provisions of — 4,

(a)

(b)

Any collective agreement contemplated\m otem 15(i) of
Schedule 7 to the Labour Relatnons%ct or @
Any collective agreement ¢ pc’r”de% b\?*»a baréamlng council
established in terms of the | bsgld Act fb the pubhc service as a

1

whole or for a par’uculaﬂsecttﬁ;4 blic service.'

And s 5(6) which provides mat A

(a)

Any provision of a: collecttve agreement contemplated in
subsection? (4), concluded on or after the commencement of
the Public Service Amendment Act, 2007, shall, in respect of
conditioﬁé of service of employees appointed in terms of this
Act, be deé‘rﬁ‘gd to be a determination made by the Minister in
terms of section 3(5).

“UThe Minister may, for the proper implementation of the

éollective agreement, elucidate or supplement such
determination by means of a directive, provided that the
directive is not in conflict with or does not derogate from the

terms of the agreement.”®

[44] The Labour Appeal Court was satisfied that the arbitrator in the Western Cape

Department of Health case considered what was required and stated that: (i)

the arbitrator was alive to what was required of her: (i) the arbitrator

considered the aim and purpose of the OSD Collective Agreement; (iii) the

arbitrator considered the evidence placed before her by the parties; (iv) the

arbitrator was entitled to determine whether the interpretation of parties was

48 Van Wyk (Ibid) at para 20.
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incorrect and contrary to the spirit and purpose of the Collective Agreement;
and (v) the arbitrator applied the fairness standard in the interpretation and
application of the OSD Collective Agreement 49

In HOSPERSA obo Tshambi v Department of Health, KwaZulu Nataf® the

LAC deals with the enforcement of a collective agreement and states inter afia
the following: -

“Collective agreements are legally enforceable rnstruments. Anyééi;spute over
the interpretation or application (which would include enfor mm)“‘of a
collective agreement is a rights dispute, a resort to power to setﬁe dnfferences
is not permitted .. )

In HOSPERSA reference is also made to, mfe‘ alia, NUCW % Oranje Mynbou
en Vervoer Maatskappy Bpk5' where the court s we following:

“Whether a dispute about the “application” of a collective agreement, referred
to in section 24(1) of the A’d‘; would include the enforcement of a collective
agresment when it is: breéched xs a further question which needs to be
decided. Enforcement of an agreement only becomes an issue when there is
some form of non-compliance with that agreement. When a party wishes to
enforce:theragreement it would be, at least inter alia, because it believes the
agreément ié uépplicable to the party who is in breach thereof. Therefore a
“dispute about the application of a collective agreement" (section 24(1) of the
Act) applles fo the situation where there is non-compliance with a collective
agreement and one of the parties wishes to enforce its terms. Consequently,
the CCMA, and not the Labour Court, should entertain disputes arising from

the rion-compliance with collective agreements.”

In HOSPERSA reference is also made to John Grogan's work, Collective

Bargaining®, where the following is stated:

49 See: Van Wyk (Id fn 48) at paras 23 and 24.

50 (2016) 37 (ILJ) 1839 (LAC) (HOSPERSA) at para 20.
51[2000] 2 BLLR 196 (LC].

2(2007) Juta, Cape Town at p114,
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“The dividing line between 'interpretation’ and ‘application’ disputes may not
always be absolutely clear. A dispute over the interpretation of a collective
agreement exists if the parties disagree over the meaning of a particular
provision. A dispute over the application of a collective agreement arises
when the parties disagree over whether the agreement applies to or in a
particular set of facts and circumstances. It is quite possible that both types

of disputes may arise in the same case.”

In DENOSA the LAC dealt with the interpretation and apphcaﬁon Gf an OSD
for nurses and whether the employees have been correctly ﬁ‘énsla finterms
of the OSD. The LAC extensively dealt with the proper: apyroach to the
interpretation of an OSD and confirmed that the relevant co!lectlve agreement

had to be read together with directives 17»4‘%0 glean the intended

meaning.5?

: :
The LAC stated that there is a need fg‘ look bé?ond the OSD agreement and
the translation table for a complete answer to the issue of translation. It stated

that support for that propqsmon was to be found in the translation tables

themselves in that matters4.

The LAC in DENOSASS, with reference to the proper approach to

interpretation, referred inter alfia to the following:

“[32]' ik Much r@ﬁ%nce was placed by the parties upon the decision in Natal
Joih‘t J\ﬁﬁinicipal Pension Fund v Endumeni Municipality (Endumeni)
(with regard to the proper approach to the interpretation of the "OSD"
document and, in particular, that the language of the document falls to
be construed in the light of its context and the apparent purpose to
which is directed as well as the material known to those responsible
for its production. In his judgment, Wallis JA, after examining
precedent with regard to the interpretation of legislation or documents,
said at para 19: “All this is consistent with the ‘emerging trend in
statutory construction’. (Jaga v Dénges NO and Another, Bhana v

53 See: DENOSA (Id in 36) at paras 29 and 30.
54 See: DENOSA (Id in 36) at para 30
% See: DENOSA (Id In 36) at paras 32 and 33.
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Ddnges NO and Another 1950 (4) SA 653 (A) at 662G-663A). It
clearly adopts as the proper approach to the interpretation of
documents the second of the two possible approaches mentioned by
Schreiner JA in Jaga v Dénges NO and Another, namely that from the
outset one considers the context and the lanquage together, with
neither predominating over the other. This is the approach that courts
in South Africa should now follow, without the need to cite adthorities
from an earlier era that are not necessarily consistent and freqUently
reflect an approach to interpretation that is no longer appropriate

See also DexGroup v Trust Co Group lnternatlonal (Ptnytd and
Others 2013 (6) SA 520 (SCA) at para 16. &

D 4

I remain uncertain as to whether or homthese dicta have significantly

&
changed the approach to the mterpretatlon a?;legal text. In Coopers
& Lybrand and Others v Bry Joubert JA

golden rule of interpretatiofi/and stat:%}h'én b
‘the correct approach to»fke appﬁanon of the ‘golden rule' of
interpretation after having ascertaxned the literal meaning of the word
or phrase in question is, broadly speaking, to have regard:

erred expressly to the

To the context in-which the word or phrase is used with its interrelation

to the contract as a whole, including the nature and purpose of the
contract”

The difference in this approach from that articulated in Endumeni

supra is not easy to determine. Of course, context is not a secondary

'"consideration but is part of the very process required to resolve any

lingunstlc difficulty. The words employed and the purpose of the
* speaker are inextricably linked. This follows inherently from the very

concept of the language. In the same manner, the content of an
ordinary conversation cannot, in general, be divined from the meaning
of the sentences employed or even with the conversationalist's goals
in saying what they did, so the content of a legal text cannot, in
general, simply be determined by the ordinary or technical meanings

of the sentences in the text or indeed with the policy goals motivating
the drafting thereof.”
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In the DENOSA case, the LAC also referred to the test for an Arbitration
Award as fashioned in Sidumo and Another v Rustenburg Platinum Mines Ltd
and Others®¢ and the further elucidation in Herholdf v Nedbank Ltd (Congress

of SA Trade Unions as Amicus Curiae)s” and quoted the following:

- A review of a CCMA award is permissible if the defect in the prg%eédings
falls within one of the grounds in s145(2)(a) of the LRA. From a defe&t '\che
conduct of the proceedings to amount to a gross irregularity as- contemp?atqg
by s145(2)(a)(ii), the arbitrator must have misconceived the nature of the'
inquiry or arrived at an unreasonable result. Aﬂ\result will only be
unreasonable if it is one that a reasonable arbltrator couldb%ot reach on all the
material that was before the arbitrator. Material erfbg& of fa"" ﬁ as well as the
weight and relevance to be attached to pamcular‘ faé!s';aj'e not in and of
themselves sufficient for an award to B‘ely set aside but are only of any
consequence if their effect is to re%é?fﬂe éhtcomg;gfr?feasonablel"

3

“To recap, Navsa”AJ‘ said in Sidumo at para 105, that the review powers in
terms of s 145 "r}:;USt be read to ensure that administrative action by the
CCMA is Iawful reasonab/e and procedurally fair! Given that the section
musl be mterprefed to be in compliance with the Constitution, it would appear
that the concept of the error of law is relevant to the review of an arbitrator's

decmon within the context of the factual matrix as presented in the present

: dlspute that is a material error of law committed by an arbitrator may, on its
: ‘own thhout having to apply the exact formulation set out in Sidumo, justify a

revlaw and setting aside of the award depending on the facts as established
in the particular case."®®

[53] The threshold to be met in review applications is a test of reasonableness as

establlshecl by the Constitutional Court in Sidumo. In respect of the

reasonableness test, the question to be asked by the review court is whether

5 (2007) 28 ILJ 2405 (CC).
57 (2013) 34 ILJ 2795 (SCA) at para 25.
% See: DENOSA (Id fn 36) at para 22.
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the decision reached by the arbitrator is one that a reasonable decision-maker
could not reach.

In Herhold!* the Supreme Court of Appeal (SCA) emphasised the following

regarding the review test established by the Constitutional Court in Sidumo:

"That test involves the reviewing court examining the merits of the case in the
round' by determining whether, in the light of the issues ralsed by Ihe ?s ute
under arbitration, the outcome reached by the arbitrator was not one that-
could reasonably be reached on the evidence and ogher matenar properly
before the arbitrator....The reasons are still considered" imorder to see how
the arbitrator reached the result. That assists the*c%:rt to detérmme whether
t, hawever, the court

that result can reasonably be reached by that route I
must: still consider whether, apart from those reasor

i the Tesult is one that a
Tthe light of the issues and the

reasonable decision maker could ;eaeb |
evidence”. o S

i |

} a

In Herholdt, the SCA then summar:sed the rewew test as follows:

“‘In summary, the:position regarding the review of CCMA awards is this: A
review of a CCMA aWard is permissible if the defect in the proceedings falls
within one oT the grounds in s 145(2)(a) of the LRA. For a defect in the
conduct of the proqeedmgs to amount to a gross irregularity as contemplated
by s 145(2)(a)(ii) the arbitrator must have misconceived the nature of the

inquiry or arrived at an unreasonable result. A result will only be unreasonable

LA . i}f,i_t,iés one that a reasonable arbitrator could not reach on all the material that

Was pefére the arbitrator. Material errors of fact, as well as the weight and
relé’v‘énce to be attached to particular facts, are not in and of themselves
sufficient for an award to be set aside but are only of any consequence if their

effect is to render the outcome unreasonable”.°

More recently, in National Union of Mineworkers and Another v Rustenburg
Platinum Mine (Mogalakwena Section) and Others®? the LAC stated that:

58 Herholdf (Id fn 57) at para 12.
80 Herholdt (Id fn 57) at para 25.
61 [2015] 1 BLLR 77 (LAC) at paras 26.
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“A re:as i i
onable award is not necessarily a right or correct award. As long as it

falls within the range of reasonable decisions that could be made based on
the evidence before the decision-maker, there would be no reason to set the
award aside. The reviewing court should always guard against substituting its
views for those of the decision-maker. It is pre-eminently the task of the

CCNIA or Bargaining Council commissioners to determine the fairness or

otherwise of the dismissal. Commissioners are not expected to gi
that are akin to judgments of the Supreme Court of Apﬁga! or\the
Constitutional Court. Awards are not meant to be perfect or. satlsfactory m au
respects. The mere fact that an award is unsatlsfaftory\ in ohe-or_more

respacts does not mean that it is unreasonable.”

[57]1 As stated above, the test on review is wejl-”-establlshed,:and for an applicant to
be successful, the Court must be peﬁzaded that ‘the award or the decision
arrived at by the arbitrator is one that a easongle decision-maker would not
have made in the light of the malerlal presenféd to him or her. The enquiry is
whether the arbitrator properlyfapphed her mind to the issues before her,
considered all the material presented, and adopted an approach that gave

effect to the purpose of the provisibns of the agreement.

[58] As it was  stated in " Ekurhuleni Metropolitan Municipality v SA Municipal

Workers Union.and others®2:

* . The test is concerned with outcomes, not the process by which the
““outcomes are achieved. Only when the outcome is one which no reasonable
arbit-ator, with the material that was to hand, could produce, is an award
liable to be set aside. The frailties of an arbitrator's reasoning, or inattention to
mentioning every facet of relevance, or clumsiness in articulation are

unimportant, unless they are causally connected to an unfair outcome.’

[59] This court is entitled to interfere with an award made by an arbitrator if, and
only if, the arbitrator misconceived the nature of the enquiry (and thus denied

62 (2018) 39

iILJ 546 (LAC) at para 18.
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the parties a fair hearing) or committed a reviewable irregularity which had the

consequence of an unreasonable result. The applicants contend for the latter,
on the basis reflected above.

The courts have been clear that the failure by an arbitrator to attach particular
weight to evidence or attachment of weight to the relevant evidence and the
like is not in itself a basis for review; the resultant decision must fall«"éyu‘téide of

a band of decisions to which reasonable decision-makers could*»t;ome on'the
same material.83

Furthermore, whether a decision is unreasonable in its res\tﬂ%ultlmately
requires this court to consider whether apart from the flawed reasons or any
irregularity by the arbitrator, the resuit could stjl be rga"sonably reached in the
light of the issues and the evidence.® o :%%

"ﬂfw,

requirements referred to 3bove and therefore the Arbitration Award does not
appear to be a decision that“

D

: reascnable decision-maker could not reach.
The second respondent analysed and interpreted all the relevant paragraphs
in the Resolutlon/Collectlve Agreement 85

5'7 7~
.,"

(63]

positions -of Senior Family Advocate before their translations and were

(64]

It was common cause that the members of the third respondent held the

translated to Senior Family Advocates LP-8 Grade 2 (the third respondent
contended of course that they should have been translated to Senior Family
Advocate LP-9 and not LP-8).

The second respondent relied on paragraph 13.1 of the Resolution/Collective

Agreement that translation was dependent on the members of the third

83 See: Herholdt (Id fn 57).

8¢ See: Head of Department. of Education v Mofokeng (2015) 1 BLLR 50 (LAC), at para 30.
& Arbitration Award, pp 30 and 31 of Pleadings bundle, paras 54 to 65.




(65]

[66]

30

respondent meeting the appointment requirements (i.e., possessing the

relevant qualification(s), prescribed years of experience etc.) and performing

the functions of the post (job).s The applicant did not dispute that the

members of the third respondent met the appointment requirements and

performed the functions of the job (mentoring etc.).

The second respondent considered a table in the Resolution/COll‘ective
Agreement under paragraph 4.1.3 which read “Work streameq ), the 08sD".
This table clearly refers to Senior Family Advocates (as/aff Jjﬂ&upatlonal
Group’) under OSD Band ‘LP9' and in the Work- St?’& ﬁWaTTced
Production’. Family advocates (which the members of the' thxr spondent
were not) fell under OSD Band ‘LP7’ and ‘LP8‘ Further‘ none of the
‘ork Stream included

The second respondent considered A':nnexure“.'vB to )the Resolution/Collective
Agreement which related to ‘General Legally Qualified Professionals’
consisting of various ‘Occupatnonal Classes’ including ‘Family Advocate’.6®
Part B of Annexure A relatéd to “Translation of Family Advocate and Senior
Family Advocate on Salary Levels 11 and 12'.%° It was common cause that the
members of the third respondent were on Salary Level 12 prior to their
translation. fAccordlng to this table, Senior Family Advocates from Salary
Level 12 prE-translatlon/pre 1 July 2007, translated to notch LP8 and also
Family Ad\'ocates‘from Salary Level 11 translated to notch LP8. In terms of
Occupatiori Specific Dispensation (OSD) Legally Qualified Professionals,
detgrmined by the Minister for Public Service and Administration, the
‘competencies’ for 'Family Advocate; Grade 2; LP-8' were different in nature
to 'Senior Family Advocate; LP-9'.7% Whilst indicating the differences in the
positions, the pages of the OSD also confirm that the Job Title/Scale of a
Family Advocate was LP-8 and that the Job Title/Scale of a Senior Family
Advocate was LP-9.

8 Review Record: Volume 10; page 35
67 Review Record: Volume 10; page 33 para 4.1.3
¢ Review Record: Volume 10; Resolution 1 of 2008; Annexure B, pages 78 to 89

% Review Record: Volume 10, Resolution 1 of 2008; Annexure B, pages 80 and 81
70 Review Record: Valume 10; pages 159 to 160
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All six of the following pieces of documentary evidence that served before the
second respondent, and as referred to during the evidence of witnesses (for

example, Advocate Govender), indicated that Senior Family Advocates ought
to be translated to LP9 (and not LP8):

67.1 paregraph 4.1.3 of the Resolution/Collective Agreement’! "[rhaking

reference to ‘Advance Production LP-9 Senior Family Advoq}\te]

67.2 pages A6, A7 and A8 of Annexure A to the ResdiGtion
Agreement’? [making reference to 'Senior Family Advocétg:Lb%ﬁ

Collective’
67.3 part D of Annexure C to the Resolutlon/CoIIectlve Agreeme%73 [making

" Revised Production Grade LP-9']; *v”h
67.4 page 10, Table 2: Post, Grade and Salary Struct Je of the OSD Legally

Qualified Professionals’4 [making refere\ﬁ&itu“Semor Family Advocate
— Salary Scale: LP-9];

67.5 pages 42, 43 and 44.0f the OSD Legally Qualified Professionals™
[making reference td ‘No 2
-LP-gand

67.6 page 11, Vpan ) _of Annexure B the OSD Legally Qualified

Professionals Second translation — Recalculation of Salary’® [making

: Job Title Scale — Senior Family Advocate

reference to ‘Senior Family Advocate to Senior Family Advocate:
Revised Production Grade — LP-9'].

< ‘; ,.’f(?"’ 1
It is only part B of Annexure B to the Resolution/Collective Agreement that
points.to S«>n|or Family Advocates being translated to LP-8 (and not LP-9).

If one has regard to the purpose and objective of the Resolution/Collective

5 A Agreement which was to provide for career progression as well as the

introduction of differentiated salary scales for identified categories based on a

71 Review Record: Velume 10; page 33

72 Review Record: Velume 10; pages 43, 44 and 45
3 Review Record: Vclume 10; page 97

74 Review Record: Valume 10; page 127

7S Review Record: Vclume 10; pages 159 to 161

76 Review Record: Velume 10; page 229



[70]

(71]

32

NEW rémuneration structure, it does indeed appear to be an absurdity that

Family Advocates and Senior Family Advocates would be placed on the same

salary scale (i.e., LP-8). It does appear unlikely that this was the intention of

the parties to the Resolution/Collective Agreement — not only because of what
has been stated above having regard to the purpose and objective of the
Resolution/Collective Agreement but also because the Resolution/Co{léctive
Agreement refers to Senior Family Advocates on Salary Scale/OSD B‘ahd LP-
9 at six places at the very least whereas it only refers to Senior Férhily
Advocates on Salary Scale/OSD Band LP-8 at one place.

e

Further, paragraph 13.1 of the Resolution/Collective {Qgreerﬁgnt\states that:

b

accordance with

“Employees will translate to the appropria‘t_;é”salaryslg_aie
the posts that the currently occupy"”” an’c{;paragrapﬁ 13.3.2. thereof states
that ‘Translation will be done in tvv@%?ﬁ%fses'y'and,thén goes on to explain the

two phases in paragraphs 13.3.2.‘3T?ﬁ§nd 13.3?%2.75
R &

Vo
The second respondent .also considered“ clauses 4.1.2 and 4.2 of the
Resolution/Collective Agreement. Clause 4.1.2 created four work streams to
enhance career pathing :"(i) Entry Level Production; (ii) Advanced Production
Level; (iii) -Speciakl‘i.;f‘;Eroduéti"on Level; and (iv) Supervisory Level.”® The last
sentence of clause 4.2\st,atéd that the number of posts created will be subject
to norms tc be determined by the Department. Apparently with reliance on this
last.senterce, the applicant contended that no LP9 posts could be created
un'til. norms .‘énd standards had been created and thus there were no
translaﬂdn;fféys for LPS. It is apparent that clause 4.2 only refers to the
Production Specialist stream (i.e., Principal State Law Advisor) which was
OSD Band LP-10. Therefore, the norms and standards only had to be
éstablished in respect of Work Stream: Specialist / OSD Band: LP-10 /
Occupatiorial Group: Principal State Law Advisor Occupational Group (and
not for LP-9). Further, there were no translation keys for LP-10 either, yet

individuals were translated to LP-10 in the absence of translation keys. No

7 Review Record: Volume 10; page 35
8 Review Record: Volume 10; pages 35 and 36
¢ Review Record: Volume 10; page 32
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evidence was placed before the second respondent that the
Resolution/Collective Agreement required that norms

and standards must be
Created for LP-9 posts.

The second respondent further considered the situation where individuals

holding the same positions as the members of the third re

' spondenigsﬁ»enior
Family Advocates)

were translated to LP-9. The applicant contend@ﬁﬁb g%this
had been done in error (even though it had not been corrected. by, ;he tim%’“g&
the arbitration in 2019, since 1 January 2008 and 4 February""2010v; 11 and 9
years without correction) and that LP-9 posts did not @x&st unt|I2013 and
therefore those newly created posts could only be filled thrc;ug apﬁointments
and not translation. The second responden‘t‘;)f_ognti \‘Qﬁt f_;;; tion did not
advance the third respondent's case as the secohd‘éres‘bbndent was not

required to consider fairness or consistemg. H\o{mevﬁer thls does indicate that

translation to LP-9 prior to the arbig tion wagwr?gf}én impossibility without

i

translation keys. @, )

The evidence of Ms Diteku, Mr Hempel and Ms Nkosi as well as the contents
of paragraph 4.1.3 of‘fhe Resolution/Collective Agreement®, pages A8, A7
and A8 of Annexurg A tc;‘ {hq Resolution/Collective Agreement 8 and pages
42, 43 and 44 of tHéEQ.SD I%:‘e“g;ally Qualified Professionals®? (as well as other
portions of the revie\.v'{”ré'f:grd referred to above) appear to be fatal to the
applicant’s review application as it supports the contentions and averments of
the wthird”_i\fxespondent. It is ultimately only part B of Annexure B to the
Reso‘iutign:’qullective Agreement that supported

the contentions and
averments/of the applicant.

[74]  With regard to the second respondent's powers to give effect to a collective

agreement, a dispute about the interpretation and/or application of a collective
agreement applies to a situation where there is non-compliance with a
collective agreement and one of the parties wishes to enforce its terms. As far

as 'interpretation’ disputes are concerned, these exist if the parties disagree

# Review Record: Vclume 10; page 33
#1 Review Record: Vclume 10 pages 43, 44 and 45
%2 Review Record: Velume 10; pages 159 to 161
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about the rneaning of a particular provision. As for ‘application’ dispute, these

arises where the parties disagree over whether the agreement applies to or in
a particular set of facts and circumstances.

The third respondent led specific evidence at the arbitration on the translation

measures and what translation would be subject to (paragraph 13 Qf the

Resolution/Collective Agreement) — meeting appointment requlremenls and

performing the functions of the post. , ”‘L’

It was also the undisputed evidence of Advocate Govender that the reference
to ‘LP-8' on the table that forms part of Part B of Annexure ato Resolutlon 1
of 2008 was a mistake and that it should have referr{é\d\to LP- Q.Jhls evidence

was not placed in dispute by the applicant.® .« \ &

eV

If individuals employed before the effective, date of the Resolution/Collective
Agreement (1 July 2007) are entltled/ to be tr@pslated to LP-9, then people
employed after that date should also ﬁ% entltle‘é to translation to LP-9 if one
has regard to the purpose of the' @SD whuW to attract and retain a sufficient
number of amployees wnth requ;red competencnes

B,
During the arbitration thé\“applicant contended that OSD: Legally Qualified
Professron.;lss“ was a*draft proposal and not part of Resolution 1. It was not,
however, put to any, of ‘the third respondent's witnesses by the applicant
during arbn,rabtgxon that it was only a draft proposal.

Insofar as the Arbitration Award being incapable of execution as the
A Dep;a_rtment cannot undertake the second phase of translation without a notch
or glafy‘scale on which the members of the third respondent ought to have
been placed during first phase of translation, the evidence that served before
the- second respondent appeared to indicate that it had been specifically
agreed that the employees had to be translated to the appropriate salary
scale in accordance with the posts they occupied on 7 February 2008 when

the Resolution/Collective Agreement was signed. Phase C of the OSD also

83 Review Record: Velume 6; page 238 line 8 to
239 line 14

page 243 line 5 - particularly page 238 line 8 to page

84 Review Record: Valume 10; pages 159 to 161
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indicated that employees must be translated from the current post to the

corresponding post on the Department's revised post establishment.85

Insofar as the contention of the applicant is concerned that ‘where drafters of
a collective agreement fail or omit to make provision for certain employees, a
forum interpreting such a collective agreement must desist from fi /I/ng, such
lacuna', there does indeed not appear to be any such lacuna in requp to a
failure or omission to make provision for certain employees that n%eds to be
filled or needed to be filled. The second respondent, in accordance with her
powers as an arbitrating commissioner seized with an lnterpre:atlon' and/or
application of a collective agreement dispute, set abou;t"intéfﬁreting that

collective agreement in accordance with the ewdence that served before her
‘%
i:i?

Central to this review application is wheiher thé“ﬁe&@ d" respondent committed

during the arbitration. {
i

various reviewable irregularities in commg to her decision that by translating
the senior family advocates to LP 8 lnsiead of; LP-9 the applicant's appllcatlon
agreement. The key queshcn ls whether a reasonable decision-maker could

not have reached the decision reached by the second respondent.

The court in*Sidumo held that if the decision reached by the second
respondem;. is one [vjvhich a reasonable decision-maker could not have
reached, trenjthat__decision falls to be reviewed and set aside by the reviewing
court. The Arbitration Award would stand to be set aside on the grounds of
outcome-based unreasonableness where it was incapable of justification on

all the material before the second respondent.

Aﬁan from this ground of review (outcome-based ground), the Arbitration
Award could also be set aside on the grounds of what has been referred to as
“process-based unreasonableness.” This would be the case where the
second respondent committed a gross irregularity in the proceedings, such as

an error of law, failure to apply her mind, failure to consider material facts

# Review Record: Vclume 8, page 58, line 6 to page 60, line 20 and also Volume 10, page 133 (Third
Respondent's Opposing Affidavit, paragraph 37 — Pleadings, page 81 and 82
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related to |
€ matter, misconduct, exceeding powers, considering irrelevant or

inad
missible material, or committing other gross irregularity during the

proceedings.

Where an arbitrating commissioner fails to take material facts into account,
the arbitration proceedings cannot, in principle, be said to be fair because the
Commissioner has failed to discharge her mandate. In so failing, the

arbitrating commissioner prevents the aggrieved party from having " his

70

complaint fully and fairly determined. This constitutes a gross irre

ularity in
the arbitration proceedings as envisaged in section 145(2)(3\(11) of the: LRA,
and the award that follows falls to be set aside by the reviewing couct for want
of reasonableness.

Similarly, the process leading to the award ls‘as lmp 1 ant as is the award

(outcomef/finding) itself. If the process’ leadmg té"‘; ard is tainted with an
error of law, failure to consider vttal evudence related to the matter,
considering irrelevant or inadmissible mafenals fallure of the Commissioner to

G h 3

apply her mind, or commi mg other gross irregularities during the arbitration

proceedings, the award wm\‘be set ‘aside by the reviewing court. This will
apply, even where the fi ndmg ‘or outcome is reasonable.8 Of course, not
every proces(%p‘a_\ged irregularity in the arbitration proceedings will lead to the
reviewing ‘and sett';rig aside of that arbitration award. For a process-based
irregularity in, the proceedmgs to be set aside it must have prevented a fair

trial of the issues’®

‘\Having considered the Arbitration Award and based on the evidence and

86Cuméhis which served before the second respondent, | am satisfied that:

86.;1 the second respondent correctly assessed what she was required to
determine;
86.2 the Arbitration Award is incapable of justification in light of all the

material that served before the second respondent;

& See: Southern Sun Hotel Interests (Pty) Ltd v CCMA and others [2009] 11 BLLR 1128 (LC); SA
Airways (Pty) Ltd v Biackburn and others [2010] 3 BLLR 305 (LC) at 313D-E; Pam Golding Properties
(Pty) Ltd v Erasmus &nd others (2010) 31 ILJ 1460 (LC) at para 8.

g
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86.3 :
the second respondent did not commit any gross irregularity in the

proceedings such as an error of law, a failure to apply her mind, a
failure to consider or take into account material facts related to the
matier, misconduct, exceeded powers and/or considered irrelevant or
inadmissible material;

86.4 the second respondent did not prevent the applicant from havmg its
complaint fully and fairly determined;

86.5 the process leading to the award is not tainted with an’error of ‘Ylaw
failure to consider vital evidence related to the matter! a cor\1§1deratlon

V . 4
of irrelevant or inadmissible material and/or a fa:lur;(b the second

< '<~<v

respondent to apply her mind; and

86.6 a fair trial of the issues was not preventedssas,.

& "3”;'3.»@,

1 *N
In accordance with the provisions of sect}’o n, 23 o | the LRA, collective
agreements are binding on the partles« The purgo f section 24 of the LRA
is to resolve disputes where a party to an agreement is alleged to have been
in breach cf the prowsnons ofthataagreement by failing to interpret or apply its

terms either correctly or at all 87 4

The principles applicable to the resolution of such disputes, and the manner in
which arbilra"ﬁri"g commissioner are required to interpret collective

agreements are tnte as summarised in Dioma and Another v Mthukwane NO

and Othe‘rs88 These are that:

k i‘.‘i;«\W‘he_h’ interpreting a collective agreement, the arbitrator is enjoined to bear

in mind that a collective agreement is not like an ordinary contract, and she is

therefore required to consider the aim, purpose and all the terms of the
collective agreement;

ii. The primary objects of the LRA are better served by an approach which is

practical to the interpretation of such agreements, namely to promote the

effective, fair and speedy resolution of labour disputes. In addition, it is

87 See: Public Servanis Associations on behalf of Liebenberg v Department of Defence and others
(2013) 34 ILJ 1769 (LC), at para 2.

8 (JR784/2G16) [2020) ZALCJHB 138 (11 August 2020). See also: North East Cape Forests v
SAAPAWU and others (2) [1997] 6 BLLR 711 (LAC); Food and Allied Workers Union v Commission
for Conciliation, Medjation and Arbitration and others (2007) 28 ILJ 382 (LC), at para 35.
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:;;::t::ﬁz Sthe arbitrator to adopt an interpretation and application that is fair
iii. A collective agreement is a written memorandum which is meant to reflect
the terms and conditions to which the parties have agreed at the time that
they concluded the agreement.

iv. The courts and arbitrators must therefore strive to give effect to that
intention, and when tasked with an interpretation of an agreement, must give
to the words used by the parties their plain, ordinary and popularvheaﬁing if
is not for

there: is no ambiguity. This approach must take into accoun that?
the Courts or arbitrators to make a contract for the partles Jother(tf;anwtbe one
they in fact made;
v. The "parol evidence" rule when interpreting collective' a&%éments is
generally not permissible when the words of the mgmbrandum are clear.

vi. Collective agreements are generally cbncluded"fOHOV\’r‘ingk ﬁpon protracted
negotiations, and it is expected of the R?dies to those agreements to remain

ST
bourid by their provisions. It therefore follows that: such agreements cannot be
amended unilaterally.” {%s} 2

3 j{“;;

e’

In casu, it does appear that the second respondent did not fail to properly
interpret the collective"agr’eement and the annexures thereto, in question. In
interpreting the collectlve agreement the second respondent appears to have
considered the alm purpose and all the relevant terms thereof, thereby
considering all the relevant and material documentary evidence that served
before her. Furthermore, and in doing so, the second respondent appears to
havéiJBegfri_.‘aware and borne in mind that a collective agreement is not like an
ordirié_r‘y‘.\cy:ongrvéct (as she was required to do).®°

Since the second respondent derived her powers from the LRA, she was at all

times required to take into account the primary objects of the LRA. The

<'primary objects of the LRA are better served by an approach that is practical

to the interpretation and application of collective agreements, namely, to

promote the effective, fair and speedy resolution of labour disputes.®® In

89 See: Van Wyk (Id fa 47) at para 22.
% See: SA Municipal Workers Union v SA Local Government Bargaining Council and others (2012)

33 ILJ 353 (LAC) at para 15.
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addi
dition, it was expected of the second respondent to adopt an interpretation
and application that is fair to the parties. She did so too.

The second respondent was alive to what was required of her; considered the
aim and purpose of the Resolution/Collective Agreement: considered the
evidence placed before her by the parties; was entitled to determine whgther
the interpretation of parties was incorrect and contrary to the sp{nt and
purpose of the Resolution/Collective Agreement; and applied the falrness

standard in the interpretation and application of the 0SD | Collectrve
Agreement .9 0 =

authorities above.

In my view the second respondent conq;dered P he evidence placed before her
by the pariies, particularly the evidence of the third respondent’s witnesses
which were: reliable, co‘rroborated and/or not tested by the applicant, as well
as the concessions pré"\’)idgd by the applicant’'s witnesses, in order to properly
give meaning to tﬁe Resoldﬁon/Collective Agreement. It would be illogical to
expect the second respondent to disregard the evidence of the third
respondent: and/or the concessions made by the applicant's own witnesses

wnthouf awvalid reason.

‘,n

The reasonable decision-maker test which is applied in determining whether
an arbltratlon award is susceptible to a review involves a consideration of not
only the reasons given by the commissioner but also all the material that

properly served before him or her. The reasonableness of the decision of the

“second respondent must be judged on the basis of the information placed

before her during the arbitration. Based on the record of the proceedings,
there is no basis on which it can be concluded that the second respondent

had arrived at a decision which no other reasonable commissioner would

9t See: Van Wyk (Id fa 47) at paras 23 and 24.
92 Arbitration Award, pp 30 and 31 of Pleadings bundle, paras 54 to 65.
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have arrive

d at in light of what was before her at the time (as referred to

above).

The second respondent considered the evidence referred to above, mostly
undisputed if properly construed, and found, on the basis of that evidence,

that the applicant failed to translate the senior family advocates correctly, The
second respondent was entitltd to determine whether the apb)j!

application of the Resolution/Collective Agreement and the annexuri.s t‘He; 2to
together with the determination issued by the Minister of Public Service a}id
Administration, was correct. She found that by translatmg the Senior family
advocates (the members of the third respondent) toXLPS m\tead of LP9, the

applicant's application was incorrect and in effect cﬁhtrary tc% the aim and

purpose of the collective agreement.

N
[96] The LAC in the matter of Herbertﬁ{@%ad Educatlon - Western Cape

= ;.;i\

Education and Others® stated that: ‘%\L

(13] In University of JohannesburgA'\}?Zi'/ék/and Park Theological Seminary
and Another, the Constitutional Court stated that the approach to
interpretat"t‘én\ adopted in Natal Joint Municipal Pension Fund v
Endumeni Mur;?’cipality had "updated” the previous position, which was
that cc:)wnie_xt could be resorted to if there was ambiguity or lack of
clarity in the'téxt. In cases subsequent to Endumeni, the Constitutional
Court noted that the Supreme Court of Appeal “has explicitly pointed
out that context and purpose must be taken into account as a matter
‘of course, whether or not the words used in the contract are

_“ambiguous.’

[14] In Capitec Bank Holdings Limited and Another v Coral Lagoon
Investments 194 (Pty) Ltd and Others the Supreme Court of Appeal
stated that:

...Endumeni has become a ritualised incantation in many
submissions before the courts. It is often used as an open-ended
permission to pursue undisciplined and self-serving interpretations.
Neither Endumeni, nor its reception in the Constitutional Court, most

93 (2022) 43 ILJ 1618 (LAC) at para 13 onwards.
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" " e
ecently in University of Johannesburg, evince skepticism that the
words and terms used in a contract have meaning.’

(15]  The Court noted that what Endumeni does is that it-

... simply gives expression to the view that the words and concepts

used in a contract and their relationship to the external world are not

self-defining. The case and its progeny emphasise that the mea}ling of

a contested term of a contract (or provision in a statute) i,;;\;@%perly
understood not simply by selecting standard definitions ’ﬁfpgﬁigylar
words, often taken from dictionaries, but by understandingthe wér&g,
and sentences that comprise the contested tegn ‘as_they fit-into the
larger structure of the agreement, its context ar;kgT v rpdféé\. Meénir"lg is
ultimately the most compelling and coheﬁg&\ acc%&thé“interpreter
can provide, making use of these sources. pf:‘igj_erprey ation. It is not a
partial selection of interpretatié'/rial materja'ls:w directed at a
predetermined result.' it A K

FE

iy O

A

In interpreting the Resolution/CollectiveAgreerﬁént in this matter, the second
respondent was required to'.t]avgiregard to the aim and purpose thereof, the
words and language usedm itﬁ(‘ﬁaﬂy}ng regard to ordinary rules of grammar
and syntax), and the contextinwhuch :t~h~e disputed term/words/phrase is used
with its inlerrelation to the caﬁtract as a whole including the nature and

purpose of tt]‘eiRggdltjtion/CoHective Agreement.

From the forégping, .!-éja':m satisfied that the second respondent did so.

There does not appear to be any basis upon which to review and set aside

. the. Arbitration Award because it is not capable of being executed due to the

De‘pértmént being unable to undertake the second phase of translation
Without a notch or salary scale on which the individual advocates ought to
have been placed during the first translation process®. | am in agreement with
the third respondent’s submission that it was specifically agreed that the
employees had to be translated to the appropriate salary scale in accordance
with the posts that they occupied at that stage, being 7 February 2008, the

date upon which the Resolution/Collective Agreement was signed. Phase C of

% Pleadings: Applicant' founding affidavit — paragraph 19.3, page 22
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the OSD i )
was relied on by the third respondent, where it is indicated that

employe
ployees must be translated from the current post to the corresponding post
on the Department's revised post establishment %
[100] In this regard, the third respondent alleged the following in its opposing
affidavit, which was not denied by the applicant (in the absence of any
replying affidavit from the applicant)®:

,,,,,,,,

appropriate salary scales in accordance with the" \posté{"that they
occupied at that stage, being as on 7 February 2008, tha date upon
which the Resolution/Collective Agreement was signed.

100.2 To simplify and as an example, if one cspsfdefs page 81 of Volume 10,
a Senior Family Advocate that was ea ing 369!900 as on 7 February
2008 had to translate to Senior Famt!y Admcatefnsoale / notch 405,168.
In terms of second phase translation, fand consnderlng page 97 of
Volume 10, this same ‘__S_enior Fémily Advocate with full 8 years' post
graduate experience’ Woﬁl’d be on notch R417.411. That is why |
testified that the secé’nd«bhé”s‘é‘translation nullifies the first phase.

100.3 As indicated during the arbitration, the prejudice lies therein that the top
notch for Famlly Advocate on LP8 is R387,471 whereas the top notch
for Seénior Family Advocate is R470,211. That is only the first phase
tran:lation.

100.4 The second phase translation for Family Advocate on LP8 is R521,862
for full 30 years and more post graduate service whereas that of Senior

- Family Advocate for the same years of experience is R679,192.

‘1,0,(5:5 Human Resources are in possession of all the Senior Family
Advocates' historic remuneration information, including increments and
bonuses and that is why Phase C of the OSD provides:

"4 25 Phase C constitutes the translation of the employees from their
current posts to the corresponding posts on the departments’ revised
post establishments. This translation implies a minimum translation to

a revised salary and will be done in terms of the translation tables ...

9 Opposing affidavit, pp 81 and 82, para 37.
s Pleadings: Third respondent's opposing affidavit - paragraph 37, pages 81 and 82
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426 Itisi
§ Important that the translation to the revised dispensation is

based on the Proper recording of the transaction. This is
necessary for auditing purposes, as well as to serve as
documentary evidence should individual
regarding implementation "7

disputes arise

The second respondent did correctly interpret the relevant provisions. of the
collective agreement insofar as they related to the members ofstt ‘

£

. o i . : . WV o
In a decision which, on a proper interpretation of the collective. agreen%ent,
‘-u:{}°

was one that a reasonable arbitrating commissioner on the material before

them could not reach.

Nothing in the review record suggests, 5‘%_ the fsecond respondent's
conclusions are findings which no reaigbnabler:‘;g*ﬁg%g commissioner could
make. The: evidence and the probabilities support the conclusions. The
interpretation adopted was fgifi~f3;‘§he parties and the essence of the collective

agreement.

In the end and having considered all the factors pertinent to this case, | am
satisfied that the.second respondent properly applied her mind to the issues
before her, considered all the material before him, and adopted an approach
that gave effect to the tenor, aims and purpose of the provisions of the

collective agreement, and those of the LRA.

On.the basis of the above authorities and the, relevant evidence, the second
respdﬁdénl:'s conclusion - that by translating the senior family advocates to
LP-8 instead of LP-9 the applicant's application was incorrect and in effect,
-cBhtrary to the aim and purpose of the collective agreement, is reasonable. |
do riot find fault with the second respondent's reasoning in that regard. There
was sufficient undisputed evidence before the second respondent to justify

her decision that the translating of the senior family advocates to LP8 instead

97 Review record” Volume 10 at page 133
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of LP9 was incorrect and in effect, contrary to the aim and purpose of the
collective agreement, as addressed above.

For the reasons as discussed above, it is my view that: (i) the second

respondent did not commit any misconduct; (ii) the second respondent did not
commit any gross irregularity which resulted in him reaching a decision that is
not legally justifiable; and (iii) the decision of the arbitrator, in this casé was
not a decision that a reasonable decision-maker could not reac;wr could: not
have made. The conclusions reached by the second féspon ent were
reasonable and justified by, and having regard to, the materlal ylaeg? before
him and fall within a band of reasonableness. Therefore the arbltfétlon award

does not stand to be set aside and there is no reason for thls Court to

.......

[106] In all the circumstances, | see no reason why the review application ought to

succeed, and | am of the view that the applicant's review application stands to
be dismissed for the reasons as set out above.

[107] | now turnto considéry.\txhe issue of costs.

Costs

[108] In térrns, of the: provisions of section 162(1) of the LRA, which regulates orders

for costs-in:'fh’is Court, | have a wide discretion when it comes to the issue of

costs and having regard to the requirements of the law and fairness after
taking into account all of the relevant facts and circumstances.

(109] In exercising this judicial discretion, the Constitutional Court in Long v South

African Breweries (Pty) Ltd and Others® reaffirmed the principle set in Zungu

v Premier of the Province of Kwa-Zulu Natal and Others®® with regard to costs

%8 (2019) 40 ILJ 965 (CC) at para 30.
99(2018) 39 ILJ 523 (CC).



[110] Taking into

[111]

Order

I a labour matter, 4 presiding officer is required to consider the principle of

faimess and have due regard to the conduct of the parties. "100

account of all the relevant facts and circumstances and having

regard for the requirements of the law and faimess, | do not consider it
appropriate: to make a costs order, and | exercise my discretion

..
gyta}rgf)sts

accordingly. Q@:}k
In the premises, the following order is made: &
1. The review application is dismissed.

i

V' 4
2. There is no order as to costs. r‘%&\

N, LnF
G et

/) W/{

({\M\‘) [/UU M. Shss

bour Court of South Africa

‘Acting Judge of the La

10 1d fn 98 at para 29
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