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Date of Award: 19 October 2021
in the ARBITRATION between

PSA obo Matshika Fait
(Union/Applie

and Intellectual Pr
(Respondent)

Co ommission (CIPC)

hwane CCMA Offices. The
a member of his trade union.
dent was represented by Chris Mudau, an admﬂtedattomey The applicant had referred an
air dismissal dispute relating to misconduct. At the commencement of the proceedings the

parties anged that the only issue in contention was the harshness of the sanction and the proceedings

were digital

y recorded only to the extent of the agreement. The matter stood to be decided as a stated

case through the parties’ written heads of arguments. | am indebted to the parties for their compliance with

the agreed

Backgroun

submission dates.

d to the Dispute
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2. The parties are PSA obo Matshika Faith Karabo (the applicant) and Companies and Intellectual Property
Commission|(CIPC) (the respondent). The applicant \kas employed by the respondent on 01 April 2013. At
the time of her dismissal on 18 January 2021 she occupied the position of Deputy Director: Budgets and
eamed R90(886.92 per month. The applicant had referred an alieged unfair dismissal dispute relating to
misconduct. |She was charged and dismissed under a charge reading as follows: “Falsifies records or any
other documents. On or about 12 August 2019 you receive.d an email from Dumisani Ntuli of Ayandza
(Pty) Ltd with a quotation of R242190.00 (two hundred and forty thousand, one hundred and ninety
thousand), you then altered the quotation to an increased amount of R270940.00 {two hundred and
seventy thousand, nine hundred and forty rand) and you on or about 16 August 2019 you scanned the
altered quotation using the employer's property.” She was acquitted on a charge reading as follows: “In
that on or about 4 July and 7 August 2019 you received an email from Dumisani Niuli of Ayandza (Pty} Ltd
requesting you to print RFQ 34/2019 and REQ 44/2019 he had received from the empioyer. You printed

out the document for him using the rinter without the employer's consent, in doing so you

abused your position as Manager

3. The procedural faimessi i dispute. However, the substantive faimess of -
harshness of the sanction. The applicant

the dismissal wag

conceded t ad committed the offence in question.

Issue to be Decided

0% e Bl 0
i ohedin thel cerUHgstan@eMrf'é ap

gainst the applicant was an

e form of retrospective

Survey of Parties’ Submissions and Arguments

The Applicant's Case:
5. Thobakgale submitted on behaif of the applicant that the charge forming the subject matter of this
arbitration [is only the one on which the applicant was found quilty and dismissed. The applicant does not

in any way downplay the seriousness of the charge and had acknowledged her action after a careful and
wide consultation. According to her, she was assisting her then spouse like any other person would have

done. Her|then spouse was not in a position fo print or make alteration to a quotation that he had already
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submitted to
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responsibility
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the Labour K
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employment
should be tr
employer, w
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shown no re

of a recomm)i

relationship

the respondent and had innocently asked the applicant to make a few adjustments and to

to him. She had assisted and that was the biggest mistake of her life.

nt does not contest the material facts of the charges but has shown remorse and taken
for her actions. It was her first offence and first appearance in a disciplinary hearing in her
rs of service to the respondent. In terms of the Code of Good Practice found in Schedule 8 of
2elations Act 66 of 1995 Item 3(4) generally it is not appropriate to dismiss an employee for a
except if the misconduct is serious and of such a gravity that it makes a continued
relationship intolerable. Examples of serious misconduct, subject to the rule that each case
eated according to its own merits, are gross dishonesty, willful damage to property of the
lIful endangering of the safety of others, physical assault on the employer, a fellow employee,

tomer and gross insubordinatiofzin De Beers Consolidated Mines Ltd v CCMA & Others
abour Court held that it w

morse. Acknowledgeme

jcult for an employer to re-employ an empleyee who has

is the first step towards rehabilitation. In the absence

spouse.

spouse wa=

mmean that th

as she had
influencing
spouse In th
quotation of
disqualified

investigating

dling and the applicant’s ex-
Th _appllcant had no direct influence of
: filled a declaration form stating
is-duotation-At-the-me of Ef)massn)n of the quote, the
B tingsasquotation did not necessarily

& ex-spouse was awarded the deal or contract.

of the submission of the quote, the applicant saw nothing wrong with assisting the ex-spouse -

declared the conflict of interest. She was assisting her ex-spouse on his request and not

any decision on awarding of the contract. She admits that she was not aware that helping her

at manner was in contravention of the respondent's rule or policy. If there was doubt about the

suspicion of unfair advantage towards the applicant's ex-spouse, the respondent should have
the said quotation by virtue of connection with the applicant as recommended by the

officer.
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9.

10,

1.

12

The Deputy Director position is not a senior managerial position but middle management. Thetefore, the
decision to approve the quantum in question did not lie with the applicant but with other directors within
procurement. The applicant has been in the respondent’s employ for fourteen years and throughout that
period her ex-spouse’s business of ten years has never had business with the respondent. There was no
malice intended as the Chiaf Financial Officer, Mohammed Jasat,'s advice was sought while alt of this was

taking place and had advised that declaration of conflict of interest be made which was done.

The sanctioh was too harsh. The purpose of discipline is not to punish the employee but to comect the
behavigur of such or affected emplayee. The applicant submits in the Sidumo judgment the Constitutional
Court listed [the factars that commissioners must consider when deciding on the faimess of a dismissal,
The factors do not represent a close list and the weighting should be attached to each factor would differ
from case to case. The factors are the impmiance of the rule that was breached, the reason the employer

impose the sanction of dismissal, the hami@e employee’s challenge to the dismissal, the harm caused

by the empl d ﬁhalgralnmg and instructions may result in the empioyee not
repeating the misconduct, 11‘1%:&%1r mmcﬁ%ﬂ the employee and the long service record of the

employee. It further state_gt ttﬁﬁfﬁ?absence of dts—r@m a significant factor in favour of the application
of progressive d|5mp__i"maaa”m*er than dismissal. The chaj@,_mn had ignored the length of service of the
: heigas a first-time offender, she has a chilgth special needs, had declared the conflict

applicant, it

of intereg
andgﬂﬁa_m

Thnbal-gqale

Mudau Testated the charges and submltted that the apphcant had elected tn plead not guilty to those
charges but admited to all of their elements. The Code of Conduct for Public Servants enjoins the
applicant tq refrain from favouring relatives and friends in work-refated activities. In casu, the applicant
abused her|position in favour of her husband. She received the quotation from him, altered it upwards and
sent it back to him and we submitted it as his own work. Similarly, the Code of Conduct requires the
applicant to be honest and accountable in dealing with public funds and use the public service's property
and other resources effectively, efficiently and only for authorized official purposes. it is undisputed that in
casu the applicant altered Ayandza's quotation using her official computer and scanned it back to her
husband using the public service's property- the scanner. Her defense was that she was not aware that

making a copy or using the respondent's facility was an offence since it was comman practice at CIPC to
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employer fo
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confidentiali
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commission

act that mus

D

)

the facts the

tandard Bank of SA Ltd withi
ly and misrepresenting fa

the commissioner wa

5t be exerc

ity of the respondent. Her ignorance of the law is no excuse as held in S v De Blom 1977(3)

t held a managerial post and a position of trust. She ought to have known her basic rules of

as in the Code of Conduct. She ought to have known that certain conduct is still unlawful

f whether it is common practice or not. She was employed in a position of responsibility where
rusted with the responsibility to manage the budgets and expenditure of the respondent. The

ship between the applicant and the respondent has broken down irretrievably. In Lahee Park

rat (1997) 9 BLLR 1137 (LAC) it was held that is an entirely a reasonable stance for an

adopt that it wishes to terminate its relationship with the employee who has breached the trust
er and who acted arbitrary. The respondent has lost all the trust and faith in the applicant. In

n employee of sixteen years dismissed for breaching
efing with subordinates and accordingly charged with
at Visser was guilty of serious misrepresentation. The
sanction in any individual case is a discretionary
levant facts and excluding irrelevant ones. On

em

to retain a

procuremer ‘prael

. The.ciliz

A

this tend_er

15, Mudau acqg

conduct, the

16. h

In reply, T

taken to fight this scourge. The applicant mus

t have been aware of the amount budgeted for

nd by agreeing to assist her husband, her conduct was not too different from insider trading.

ordingly submitted that the sanction of dismissal should stand and is fitting the applicant's

interests of the respondent and the public at large.

obakgale submitted that though the charges before the chairperson were two, the applicant

was acquitted on the second charge which flew from the main charge. The applicant does not contest the

Code of C¢
and had de

induct but that the dismissal was harsh for the offence. She was merely assisting her ex-spouse

clared her conflict of interest in that regard. While she was in a managerial position, she did not
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and could not have had an influence on the quotation or other quotations. She was not in the section that

sought the quotations and was not part of the decision-making and had declared her conflict of interest.

17. It is far-fetched that the respondent argues corruption in relation to this matter where the applicant
declared het confiict of interest, was not involved in the sourcing of quotations, her ex-spouse was never
awarded business and she did not benefit in this instance. The chairperson should have entered a plea of
guilty when| the applicant admitted to the elements of the offence and should have considered the

applicant’s remorse in that regard.
Analysis of Parties Submissions and Arguments

18 The issue 10 be decided is whether the sanction of dismissal as meted out against the applicant was an

applicant sought relief in the form of retrospective

appropriate| one in the circumstances: It

reinstatement. d committed the offence in question but challenged the

entirety and

19. ltem 2 of the Code of Gec ice: Dismi e 8),0f the Labour Relations Act 66 of 1995 (as

provides, inter alia, that °.. whetherorznot a dismissal is for a fair reason is

amended)

jmg&rﬁ r@prﬁwa% :
mfnngem% ’[1fesel‘g Item«?(b ethers

Hether or not dismissal was an

 appropriats sanction for the contravention of the rule or standard.

20. It is accordingly clear taking from the above that a dismissal is not applied mechanically but that for an
employer fo reach a decision fo terminate an employee’s employment must have considered certain
factors. This is despite whether the offence has been committed. Employers are accordingly enjoined to
consider the appropriateness of the sanction of dismissal by taking into account the employee's length of
service, previous disciplinary record, personal circumstances, the nature of the job as well as the

circumstanices of the infringement itself.

21 The circumstances of the infringement involve a consideration of the how the offence was committed. In

other words, under what conditions did the employee commit the offence. The question to be answered is
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22.

whether thefe is anything that, despits the commission of the offence, excuse the employee from a
harsher sanction. If the answer is in the negative, the sanction of dismissal is appropriate and vice versa.
In this case the circumstances of the infringement do not point out to any malice or bad intention or
dishonesty

in situations/ where she had no clug about quotations of other bidders where it could be said that she was

n the part of the applicant. The applicant had assisted her ex-spouse in altering the quotation

manipulating the quotation to give her ex-spouse a competitive edge or advantage over other bidders. She
merely assisted her ex-spouse to alter the quotation at his request. it would have been different if she had
had insight of the quotations of other bidders and on that basis altered her ex-spouse ‘s quotation to give

him a competitive advantage. She had merely sought to assist her ex-spouse to alter a quotation without

any inside i

It is further 1

farmation that could have suggested a dishonest act on her part.

0 be noted that she had so assisté}d her ex-spouse in circumstances where it was not a secret

to CIPC that she had a relationship_ wm@%‘% -spouse. The relationship was declared as part of the

declaration

malicious a

on conflict of !ntaresmﬁémgent knew of that relationship. It would have been
nd dishonest on I:qs_nr—_paﬁ:if she haﬁ'@clared the relationship. This was not the case. She

_..,L

her I|m|tat|cns 1n teﬁ%“asmstance to her ex- spuuséég;-gm'ants where employees have declared the|r

conflict of int
has t;g&@ﬁ"ﬁhe busmess of the person she relates to in témm solicited by the employer. | do
it i theaUb Riss/ns e T Tﬂﬁﬂ%ﬂ set limits to the apphcant in

i
-.-_-<;-..‘E Q
HTE ' Y

terms of R

Acc{)rdmgly the circumstances under whmh she. asmsted him could not, in faimess, point to malice on her
Rﬁ?@ﬁrﬁx Eﬁéﬁﬁt&%&&g her @Es@yﬁe S 5 ~_—_"‘---.= B B
T =k j—_‘ I R )

5 - o ] __4 H__..-.- L —u--..-:_"-.l ] _'"_-_-p" ——a—

destmyed e trust emplnyment relatsonshfp. She declared her mnfhct of interest to the respondent on this
bid, was not privy to the quotations of other bidders and did not act io influence the decision through the
altering of fhe quotation and was not influential in this quotation process. It would have been different if her
action was ohe meant to influence the decision-makers by giving her ex-spouse competitive advantage

over other bidders. She innogently assisted her ex-spouse like any other spouse would have done under

the circu

intricacies
emanated
different if

tances. While her position involves budgets, nothing points to the fact that she knew the
of the budget for the request for quotation process in question. The request for quotation
from another section and she had no clue about budget fimits for this request. it would be

she did as her actions would have amounted to a dishonest attempt to influence the process in

 favour of her ex-spouse and thus indirectly benefiting therefrom.
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94 It is also worth to be noted that the applicant has a clean disciplinary record. Her personal circumstances

25,

are very criti
require mong
a better life
genuine mist

The persong

cal. She is now unemployed with a child with special needs. The special needs of the child
2y to ensure that the child survives in life as a human being. The comfort of the child provides
for the child and the parent. It would be unfair that this child suffers hugely because of a
ake that was committed by her mother in the extenuating circumstances as mentioned above.

| circumstances and other factors as mentioned call for faimess in terms of reinstatement of

the applicant into the same or similar position. She had served the respondent for 14 years with an

unblemished

disciplinary record and has shown genuine remorse for her otherwise innocent mistake. To

hold this against her to an extent that she is denied a livelihood in her circumstances will constitute gross

unfairness.

Based on the aforegoihg, | find that the dis

a proper an
the applican
committed g

retrospectiv

she exercis

for only thre

s

g should be compensated

arning valid for sjx m nE[L;ﬁ from the date of this award.
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_Award

27. The dismissal of the applicant was substantively unfair.

28. The sanction| of dismissal was a harsh one in the circumstances.

29. The respon

dismissal an

dEnt is ordered to reinstate the applicant into the position she occupied as at the time of her
fo pay her R272 660.76 (i.e. R0 886.92 x 3 months = R272 660.76) into her bank account

as known to the respondent by no later than 28 November 2021.

30. The applicarit must return fo work at the respondent where she worked as at the time of her dismissal on
02 November 2021 at 08h00.

MJ Mohlala

CCMA Com
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