ARBITRATION
AWARD

Case Number, GATW 2019-21

Commissioner:  BUTI MALUBANE

Date of Award: 19 OCTOBER 2021

(Public Servant Association} shop steward, while the Employer was represented by Miss. Corlette

Mamabolof its Human Resource manager.

2] The proceedings were digitally recorded and hand written notes were taken. Both parties submitted
bundles of documents. The Employer's bundle was marked A paginated 1 to 59, while the Employee’s
bundle was marked B paginated 1 to 46.

Cnly signed awards that contain the CCMA approved veatermark are authorisad. GATW2015-27
' Page 1 af 21

1 nmt nmiamd sme Toe A0 St 2004 44-FROAR




[3]

ISSUE TO BE DEC

| will constantly refer to the Labour Relations Act 66 of 1995 as amended as "the Act’ in this case.

.IDED

In ling with

4]

the signed pre-arbitration minuies of the parties, I'm required to determine if the Employes’s

dismissal

as both procedurally and substantively unfair or not. Should | find that the dismissal was fair

on both gnounds; | will dismiss the Employee’s claim. However, should | find that the dismissal was
unfair on either ground, | will further determine and grant an appropriate remedy which is in consonant

with the provisions of section 193(1) of the Act.

BACKGROUND TO THE ISSUE

ga"*'g“g the rest are included in the pre-arbitration minutes.

i9] | will only highlight salient poiﬂtﬁ_J

g

According to the mlnuteg-t_nmxpluyee hg%lermanent contract with the Employer commencing
December Eﬁﬁﬁlﬂmg a position ﬁ;:at ior administration clerk, earning R 13500.00 per
month. He was_ﬁd an 18 January 2021, aETELFie
Gﬂﬁ“ February 2021. On 08 March 28%,—:3@_9_. matter was set down for a Con/Arb.
conmm to resolve the dispute and a Dertﬁmé’te‘ﬂ_uutcume was issued and arbitration
@ﬂmﬂmmmwﬂmmﬁﬁa—%&mﬁm-m&aﬁmed to stand the matter down to

G A a e o3 and 25 August 2021 the

. On 11 October 2021 arbitration was set down and

from O

referred the unfair dismissal dispute to the

mmmisa

arbitration was set down and it was partly heard

e T Sk = . : plin

e — Emalmr Wi =

H

The Employer's version was adduced through the evidence of its two witnesses in the persons of

Miss. Co

manager

Miss. Cg
Authority
SAHPRA

[l

undersia

rlette Mamabolo its Human Resource manager and Mr. Mbobela Sotomela its Depuly

faility management. In rebuttal the Employee gave evidence as the only witness in his case.

rlette Mamabolo under cath testified that the South African Health Products Regulatory
(SAHPRA) was a public entity under the Department of Health. The accounting officer for
was the chief executive officer (CEQ). SAHPRA was established in 2018 with the

nding that it will use the policy of the National Depariment of Health in areas where its policy

Oy sighed awards
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was not yet in place. The policy of the National Department of Health on bundle B page 39 paragraph
7.3 (b} provides that “the chairperson of the hearing must be appointed by the Empioyer and be

an employee on a higher grade than the representative of the Employer.” Their understanding of

the paragraph was that the Employer had the full authority to appoint the chairpersen of the hearing.
SAHFRA| was established in 2018 so in terms of the resources of the organisation SAHPRA laaned on
the National Department of Health or ather entities under the National Department of Health to assist

in areas where it was less resourced.

18] The appointment of the chalrperson to the hearing was with reference fo that, where a labour
specialist from the Council of Medical Aid schemes Mr. Thabiso Dekeda was aﬁpaint&d, His
appointment was proceduraily fair as he was a specialist, and he was an advocate and SAHPRA did
not have| one and his entity was uﬂdsq;a*he National Department of Health. His appmntment Was

endorsed

]| Bundle A

: WhChe - unt-lEEmpayey 1&5&%&5&‘5&@ On page 36 the chazrperscrn
referted (0 GAse Iaw Simitar10-te Cage at-fand. The*ﬁﬁirﬁersﬁﬁ“ﬁmﬂﬁed on page 37. This show

that the chairperson took info consideration the evidence led before he could arrive at his degision. So

.,_,_,____T_. —— '——: L.-_., i

”_ n%at%he*chalrpersm'm&mmt agpﬁghfs—:mmd“ 150@ i !

- A ]

.......

[10] | Dufirié ‘closs examination the witness was asked what was her role in the disciplinary hearing, her

answer was that she was an initiator. She was asked how was the chairperson appointed and she
said hislppﬂintment was via the office of the Human Resource executive and the CEQ. A reguest
was done to the council of Medical Aid Schemes to seek assistance in chairing the disciplinary hearing
through ane of their specialists. She was asked if she knew the rank of the chairperson. She said they

requested for a chairperson, and they were given the chairperson,

[11]  She was referred to bundle B page 39 and asked if she checked if the chairperson was on a higher

of SAHPRA, she said no, but an Employee of the Council of Medical Ald Schemes. She
Only signed awards Tat contain the CCMA approved walsrmark are autharised. GATW2018-21
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explained that since SAHPRA was established in 2018 there were serious Qrganisational operational
constraints in the entify and hence, there was an agreement of using th.a National Department of
Health and other entities’ resources in areas where SAHPRA was incapacitated. it has been a
common |practice; this was not the first request from other entities. She highlighted that this was not
mentioned in the policy of the National Department of Heaith but it was in the transfer agreement
betwsen | SAHPRA and the National Department of Health which clearly stated that the National
Deparfment of Health would continue to assist SAHPRAP in operational areas that have gapes unti
SAHPRA was fully capacitated.

[12]  When she was asked if the Employee did not raise the issue conceming the appointment of the
chairperson at the disciplinary hearing. She said the Employee asked for clarity and it was given, and

he allowed the proceedings to cantinuaﬁ‘é@he was referred to page 15 paragraph 3 of bundle B and

[13]

[1@&__-_@&'9 o th'a MHIES _ﬁafﬁ&@ﬂﬂ? %ﬂ"lpmﬁ’% gi_gf;g_-ras ﬁ*ﬁeﬁfﬁ 4 .

e el

cofefting ivaste paj}afr at aaﬁaﬁa Her-afiswérias thatshie hoard abou

and he had no authority to

fore his ¢ase when he told

s e e
her, It wds put to her that the Emplayaa wauid taatlfy.r that he was callac:tmg waste paper, using

Checkers| trolley and blue cloth bags. Her response was that she could not comment on the
Employee's waste paper collection because waste paper would be the property of the company and
for him to take it out of the building he would need permission. So she cannot comment on whether he
was allowed or not. A trofley full of goods would need permission regardiess of that being a waste.
She was asked if she agreed with the chairperson's report and that of Mr. Bredell. Her answer was
that she did not agree that there was a contradiction, though the chairperson was talking about the
master key and Mr. Bredell was talking about the absence of a master kE‘:yf. They both talked of a tool

which might have been used to open the store-room.
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[15]

[18]

[18]

When
the process did not unfold or the searching was not done. SAHPRA left the issue of searching the

ked if a key or a master key was found in possession of the Employee? Her answer was that
Employge as that was not within its territory hence, a police case was opened. The police case was
still on going, they could not wait for the criminal case to be finalised before disciplining him hencs, the
disciplinary hearing proceeded. The criminal case was opened on 02 February 2021 as it was
recorded on page 58 of bundle A. She cannot comment on the delay of the Employer to open the case
lice. However, SAHPRA engaged on other Organisational processes and that contributed in
ing of the case at the tail-end. When asked if she was aware that the police case was opened
after the Empioyee was dismissed as the Employee was dismissed on 18 January 2021 while the
case was opened on 02 February 2021, She said she was aware of the date.

The segond witness Mr. Mhobela Sot&mla under oath testified that the dispute of the Fmployee
started

missing |printer foner from hls_—shé}gm&m_%‘_ﬁ%wnness asked Mr. Danny Bredell as to when was the
toner delivered and M. BfEdaH"'"rd it was dﬂ%d on 29 October 2020. The witness checked from
the access control. &m find out who accesﬁ‘ the building during the week-end from Friday 30

October|2020: tﬂ‘ﬁ!ﬁnday 02 November 2020, betw%h :00 after work and 08h:00 AM. The system

reuealq"ﬁ@? two employees visited the office mweek end and they were Mr. Tebogo

"n Mr. Danny Bredell reported to him that there was a

covered by something blue.

The Employee in terms of his work he was stationed on the sacond floor. The witness was asking
himself a3 to what the Employee was doing on the fifth floor on Saturday where there was nobody at
the building. The witness's assumption and conclusion was that the material covered in a blue cloth

were the same toners which went missing. The witness could not access the fifth floor CCTV footage

Only signed awards that contain he CCMA approved watermark are authorised, SGATWZ1E-21
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[19]

[20]

d ‘__p%t Rn@ﬁ b’ﬁr rm@%ﬁém@ ﬁmyﬁ out that he was there to

as it was no longer available. The witness was rock-solid that the Employee did not have the
responsibility of colleting waste paper and did not think that there was waste paper before they moved
ta the Loftus Park. In case there was waste paper & handyman and the cleaners were there to take

care of it.

During cross examination Mr. Sofomela stated that in his position he would lock after the building and
that included the storage of toners. He looked after the storage of toners by issuing a key to one
parson and that person was Mr. Danny Bredell. All individuals had no access to the spare keys
gxcluding him and Mr. Danny Bredell. He lestified that he never witnessed the theft, but he was
apprised jof it by Mr. Danny Bradell and he saw it on the CCTV footage where he saw the Employee
removing unauthorised items from the building. Locking at bundle B page 28, it was the witnéss’s

report which he wrote as he was askegHlo investigate the incident. According to his report he only

obtained a verbal statement from Ml:@@iﬂsredell He did not ask the Employee for a statement as

féee a need to take a statement from the Employee as

—--—--—--—-—..h—-.-..u-.,-m.

e unauth%nsedju\’h; a‘&keé‘ﬁ he fiew whaHheLEmpmyee removed from the fifth floor?

The Employee was seen lzaving the building with items covered with a blue cloth. His conclusion was
that the Employee removed the toners with & blue cover. Toners were delivered on Friday (30 October
2020} he
that the Employee did not have a spare key, but the fact that there was no break in, his assumption

nce, he concluded that the Employee was the one who removed the toners. He conceded

was thatthe Employee had a master key because even after they have changed the lock sets he still
had access. The witness conceded that the Employes was not found with a master key, however he
had a master key before 31 October 2020 because even on the second incident on 07 November

2020 after the lock sets were changed he had access. Asked why he did not search the Employee, he

Fage & of 21
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zaid the

have fou

i['mident happened on 31 Octaber 2020 so even if he searched the Employee he would not
d any key as the incident happened praviously.

[22] it was put o the witness that the Employee was going to testify that on 31 October 2020 he accessed

the: build

it was no

care of

was no,

i]1g to collect waste paper. His answer was that there was no waste paper, even if there was,

the Employee's responsibility to clean-up as the handyman and cleaners were there to0 take

slich. When asked if he knew that the Employee was collecting waste paper? His response

the only time the Emplayee volunteered io remove waste paper was at the relocation stage.

Cleaners|were there to clean any waste and during the year 2020 there was no waste paper. When

asked wHy would he employ & handyman if there was no waste paper? He said collecting waste paper

was one

of the functions of a handyman in case there was waste paper.

EMPLOYEE'S CASE T

[23] The Empioyee Mr. K[aas@ under ué@fasﬂﬂed to the effect that he was employed on 03

December| 2010 as _-mﬁ dministration clerk@gb entails screening documents delivered hy

d\-—.—.—“

pharmaceuhcal w@s and after sereening he v.mmcate the same documents to different units

73.8B {read on record}. He festified that the charperson at the hearing was Mr. Thabiso

l“-h-.-n—

@aﬁaﬁ‘a%ai@éﬁ S@'@F& = _@ diﬂjijt E_W"H'Eﬂﬂm s senionity to Miss Corllet

Mamaﬂ k] hé ssue-6f the appuin’hnem-sf’ihe ashawp-arsanﬂf the-ﬁ earing’ ﬁﬁs raised at the heanng as

.-J&ﬁfdﬁmwsuﬁa}—- — _* _7- A

appointed

[24] Page 73

nroceed with the hearing. The prawsc: was not pmwded th the Emplcryee and the chairperson was not

in terms of the disciplinary pelicy.

bundle A the agreement (memorandum of understanding “MOU"} was signed by SAHPRA

and National Department of Health, the chairperson was from the Counil for Medical Aid Schemes and

the council was not a signatory to the agreement “MOU". On page 56 of bundie A they are not

mentioning any other institutions. The chairperson was not appointed according to the disciplinary code

therefore e did not apply his mind o the case, because he set aside some of the issues raised at the

internal he

proviso, h

aring. Looking at bundle A page 15 the chairperson having considered that there was a

s made a decision to proceed chairing the hearing. It was the chaifperson’s respensibility to

Only gigned awards
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make surg that all the codes including the proviso were m place, but he ruled that he would proceed

instead.

[25] Referred 1D pagé 34 of bundle A, the witness was asked if a master key was found in his possession?

He said ng and there was nc witness who gave such evidence at the internal hearing. When askad if he

was found in possession of the toners, he said no, besides his duty as a senior adminisfration clerk he

was also

nelping the crganisation in removing and disposing waste papers. He has been doing this

since 20112 while still at Civitas building, nomally he would put the waste paper at the storage room

during the week and during the week-end he would come and remove it from the build after having

parked it. He would go to different units or he would be called by different employees from different units

requesting him to supply them with the blue bags or they would want him to come and collect the blue

bag which

were medi

[26] Employees

dismantle

would be already full. Al emplg{ées knew him and the purpose of the blue bags. Since these
cal documents one volumi@mt four meters.

it e
7+ ) r———— —_— -

5 would put the: aees mms mta?r%@s without first dismantiing them. He would then
the uolumﬁﬁﬁt them inio the hag:sz-am_put it in the store-room which was allocated to

him, when ihey@@fg*’m Loftus Park building in A@D']Q s he volunteered then to work with My

Sotomela.ps

im with relocation. As they were rem‘ﬁ“@ecuments they found that some of the

dacumﬁﬁMr& still in use hrghhghted 1.-.r|th the note (actw%ment} He reported to Mr. Sotomelda

[2?] The char
workplace
floor 512 4

e dnes not'menmn what he removed from the bundang he mnf rmed that he was at the

on 31 October 2020 and he was there to fetch waste paper to dispose, he went to the fifth

tore-room and dismantled the documents put them in the bags and tock them fo second floor

store room, where he continued fo dismantle some of the documents and put them in the bags. Vhen

he was do

ne, he went to Checkers to fetch a trolley as the new unit had locked up all trollies so he did

not have froliies at the workplace. He came back and load the waste paper and left the building. When

asked if h

on the day

e did have access to the keys or the store-room where the toners were kept? He said no and
/. he did not remove any toners from SAHPRA building. He did not know anything about the

stolen toniers. He was not responsible for the safe keeping of the toners. He was not aware of any

witness w

ho testified to the effect that he had stolen the toners.
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28]

[29]

[30]

DG SrossEvaR

He was referred to Pages 813 of bundle A and he testified that these were pictures for 31 Qctober 2020
incident. On page & it was him entering SAHPRA buttding from the main entrance on the ground floar,
page 9 was him entering the building from basement. Page 10 he was leaving the building with the
trolley with| waste paper. Page 11 it was him exiting the building from the ground floor. Page 12 it was
him standing by the lift, page 13 was him pulling the checkers trolley with waste paper. He testified that

he was nollcarrying any box and in all the pictures {see pages 8-13 of bundle A) there were no boxes.

It was his testimony that he was not given an opportunity to respond to the investigation report. Mr,

Sotomela never came to him {o take a statement. Mr. Sotomela concluded that he {Employee)} had a

master key, but he did not have any and he was never asked of any master key that he might have had.

he then left the pren@::’:“f‘am 30 Qctober Eﬂﬁre was waste paper to collect. The reason he
thinks he Sﬁ% smissed was that he did @al any’ch!ng from the company. During his

- mrrn e}

That he% ] snme' |ssu'é _!at;fi Fmﬁm but after looking inta the

issues the malrpersun continued with the heanng The appmntment of the chairperson who was not an

et o] et . S L

ﬂ?ﬂpley@ E%Sﬁﬁ' EE#'EE!“@ as*a@aaﬁ% rﬁm '-J-re_.ﬁﬁﬁ _Q@gdm&ﬁé:ﬂas not comfortable to answer

somé-of therhur tions#f the’ Gﬁawpersnn—H'e did-not raise. 1tﬂbmai“s'i*§é‘fﬁ§f‘he was not comfortable to

¢ usshmrﬁawa*;@y&n;ﬂa&aﬁmﬁ&mtﬁ&:&ta@hls case, but the chairpersan

gz 1.,..1,,.. TR

[31]

highiighted that he wo would nctdcﬂnmder the statement when he made his final judgement. The

chairperson said this, and he did not object it. He was given an opportunity to give his mitigation
statement and he was also given an opportunity to appeal, and he appealed. He did not agree to the

statement that all these steps that he agreed on was to make sure that his rights were honored.

As an Employee, he was not aware of any prior amangements that SAHPRA had with other entities
ahout the stpport that it received regarding other operational challenges, maybe if SAHPRA made other
Emplnyées aware by providing the "MOL he would have been aware not to know of the "MOU” at his
hearing. The prejudice he suffered for proceeding with the hearing as it was set up, was on the basis

Only signed awards tTat contain the CCMA approved watermark are authorised. GATWZ019-21
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that his manager was not aware about the whole situation. If she was, she would have called him and

discussed

the dispute. However, he did not have evidence that his manager was not aware.

[32] The store-room was verbally allocated to him by the facilitator manager and it was not only allocaied to

him alone.

It was put to him that he was collecting waste paper from the store-room where there were

active documents. He answered that the documents which he put at the store-room were active unti

slich time

where it was said fo him that such documents were na longer active and he could collect

them. It was put to him that he was sorting out documents without supervision. He said there was no

way he couid be supervised as he was the only one collecting waste paper. He was aware hat the

remaoval o

f waste paper was for the facility manager and the facility manager was also aware that he

was collecting waste paper.

[33] He voluntgered at the time of the reloaigReRence, he said if the facility manager (Mr. Sotomela) was
he would have stcppe':"_mﬁ waste paper from CIVITAS bulldmg to Loftus Park,

not happy
there was
he had o

him that the dm&@er& not active any more asmt have been replaced by either a CD or USB
that wuui@ﬁe the document become inactive anfﬁ’ﬁmuu!d usually calf him.

[34] 4 LR

: tmns being 31 October and 07
Nﬂvﬁrﬁher%?wmmmmmg ﬂf’Tﬁﬂﬁm d waste paper on week-
ends was that they did not have a pmbl_em with him mllectmg wagte paper, their problem was when he

EEg ;mrjgﬂgPhﬁ@ Eﬁﬁ hESEIE toi'nmsglf tﬁatﬁemnul& ;

_\._.,_....

| :bag thére

re CoMmers 01‘ the boxes, what was msnde the bag were dﬂcuments

[35] When asked if he resigned during the pericd. He said he sent his resignation to the initiator a5 his

manager but it was not considered as it was not signed by his manager, she sent the resignation back

to him saying that he must remove his manager's name and put Mr. Mthakathi's name, he did not know

him nor h
(10 Decen
wrote an

send him

position. He did send the resignation on the date the notice of the hearing was sent to him
nher 2020) as recorded on page 21 of bundle A. Looking at page 22 of the same bundie he
email to his manager Miss. Corlette Mamabolo at the time he was not aware that they had

he notice to the hearing. His manager rejecied his resignation on page 21 of the same bundle

on the basis that it was not signed. Referred to page 23 of the same bundle the Employee withdraw his

Only slgned awards
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resignation and the reason of the withdrawal was after he became aware that they have sent him a
notice of g disciplinary hearing and he also served Mr. Mthakathi. Page 48 of the same bundle, he was
the one who wrote this email and the reason was that in all his emails which he served to his manager
he never received any response, and due io the frustration he thought of writing this email to protect his
benefits.

[36] Page 27 of bundle B the outcome of the disciplinary hearing was forwarded to the Employee, read

together with page 42 bundle B {notice to appeal). You send a resignation on 18 January 2021 after the
appeal outcome. He said he did not, looking at the page the institution implemented the resignatian
which he withdrew. The hearing continued and the resignation was withdrawn, and he was expecting
something in black and white. Explaining page 48B of bundle B. He said this was not a resignation but a
document|which was used when one wassresigning. When asked if it was not his intention for the
Employer to terminate him thmugh ﬁ_ﬂﬂt the cutcome of the disciplinary hearing? He said he

did not have any comment as |Wut it was not done.

AMNALYSIS OF SU

[37]

= e TR e Lt nustopmve that the dismissal
ppmyraa&t‘ﬁh‘erﬁm%ns 188{ jand 192{2} of the

LTy =y
T2 (Tl W] PR T FAn

= the d|sm ssal of the Employee. / Accordmg ﬁhe ewde e' fed by brath parties, the Employee facad four
charges but the chairperson found him guilty on two charges which were charges 2 and 4 and they
read as fpliows: |
2.0n Salurday 31 October 2020 in the moming, you unlawfully removed items which belong to
SAHPRA without authorization.

4. On Saturday 07 November 2020 in the moming, you unlawfully removed items which belong to

SAHPRA without authorization.

PROCEDURAL FAIRNESS,

Only signed awards that contain the CCMA approved watermark are authorised. GATWE1S-29
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[39] Dealing with the procedural fairness of the Employee's dismissal, it is imperative to state that the

[40]

[41]

_=wasneka

Employee |s disputing the procedural faimess of his dismissal on the basis that the chairpersen of his
hearing was not appointed in compliance with the policy of the institution. He based his procedural claim
on the institution's policy recorded on page 39 of bundle B paragraph 7.3 (b} which provides that “the
chairperson of the hearing must be appointed by the Employer and be an employee on a higher

rade than the represeniative of the Employer.” In defense of his claim. he testified that the

chairperson at the hearing was Mr. Thabiso Deketa and he was not an employee of SAHPRA and he

did not know Thabiso’s seniority to Miss Corlette Mamabolo (his manager).

The issue [of the appointment of the chairperson of the hearing was raised at the hearing but the
chairperson ruled in favour of the proviso which was the agreement of understanding “MOU" on page 73

of bundle A signed by SAHPRA and Naﬂt;gal Department of Health, the chairperson was from the

Councit for Medical Aid Schemes ar_;d _ﬂu_@mutimi was not a signatory to the agreement "MOU" and the

MOU did not mention any otheii 'Wﬁe chairperson was not appointed according to the

-'n"-n-

disciplinary code therefore ﬁg:ﬂiﬂrﬁat app!y%ﬂ to the case, because he set aside some of the

issuies raised at the lrﬁeﬁﬁFﬁearlng It was the Gﬁa'lﬁagrsons FESle"ISIb]J]t}! to make sure that all the

% 1

woulé—ﬁav a%d hn‘nwand dmussed the-e‘rspufewﬁaweueﬂeﬁﬁut ﬁiﬂﬁwdenc& that his manager

[42]

The first; witness of the Employer testiftied that SAHPRA was established in 2018 with the
understanding that it will use the policy of the National Department of Health in areas where its policy

was not yet in place. So, in terms of the resources of the organisation SAHPRA leaned on the
MNational Department of Health or other entities under the National Department of Health to assist in
areas where it was less resourced, The appointment of the chairperson to the hearing was with
reference) to that, where a labour specialist from the Council of Medical Aid schemes Mr. Thabiso
Dekeda was appointed. His appointment was procedurally fair as he was a specialist, and he was an

advocate [and SAHFRA did not have one and his entity was under the Nationat Department of Health.

Page 12 of 21
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[43]

[44]

[45]

His appa
autharity

During ¢
no, but

intment was endorsed by SAHPRS' CEQ, Dr. Boitumels Semete whe was an accounting
for SAHPRA,

58 examination she was asked if the chaimperson was an Employee of SAHPRA, she said
Employee of the Council of Medical Aid Schemes. She explained that since SAHPRA was

established in 2018 there were setious Organisational operational constraints in the entity and hence,

there w
areas w

an agreement of using the National Department of Health and other entities’ resources in

re SAHPRA was incapacitated, it has been a common practice; this was not the first request

from other entities. She highfighted that this was not mentioned in the policy of the Mationaf

Departm

Departm

nt of Health but it was in the fransfer agreement between SAHPRA and the Mational
nt of Health which clearly stated that the Mational Depanment would continue to assist

e g o i

SR ‘___,_._,.,_,.

“The Emp

exammat

asnde 50

ﬂy%s claim ¢ ‘r::f pre]m:hc‘é Eﬁﬂa%ﬁﬁrmgmﬂgm&ewdence during his cross

on, where he tesuf ed that the appmntment uf the chatrpersc}n came as a shock to him and

'. uf the |5$L|es he raised.

The other factor which add on his claim in terms of prejudice he suffered was because his manager

was not gware of the whole situation though he did not have evidence to that effect. Besides issues

already mentioned concerming his procedural chalfenge, the other elements of procedure were fine,

with the exception of the Employee’s aflegation that the chairperson told him that he was nat going to

consider

his evidence in his decision making. | will deal with this under the substantive faimess.

Looking at all factors highlighted in paragraphs [39] to [45] above, | find the dismissal of the Employee

procedurally fair.
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SUBSTANTIVE FAIRNESS.

{471 Looking at the two charges, they are actually one charge for the offence which took place on two
different days, being 31 Cctober and 07 November 2020. In proving that the Employee committed the
offense| the Employer adduced evidence through its two withesses. The second witness testified that
the dispute of an Employee started on Monday 02 November 2020 when Mr. Danny Bredell reported
to him that there was a missing printer toner from his store-room. He then checked from the access

controf system to find out who accessed the building during the week-end from Friday 30 Octaber

2020 to|Monday 02 November 2020, between 17h:00 after work and 06h:00 AM. The system reveaied

that only two employees visited the office on that week-end and they were Mr. Tebogo

Ramasangwana and the Employes.

{481  The sys
2020. H

\emtmg th‘%mr o the second floor. The system showed the

-w'---‘ oy

&a exlstmg thﬁiﬁﬁd floar at 07h: 57 FEMTJTL the same day (31 Cctober 2020} with nothlng in

bag, D ame day (31 October 2020) at (8h:16 th%ﬁ:jjuyee came back to the I::mldmg pushing

e P

[50]  During cross examination Mr, Sctomela stated that in his position he would look after the building and
that included the storage of toners. He loaked after the storage of toners by issuing a key to one
person and that person was Mr, Danny Bredell. He testified that All individuals had no access to the
spare keys excluding him and Mr. Danny Bredell. According to his report hie only obtained a verbal

statement from Mr. Danny Bredell. He did not ask the Employes for a statement as he thought it was

Cnly signed awards|that confain the CCMA approved watermark are authorised. GATW2019-21
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confidential and he did not see a need to take a statement from the Employee as everybody was a
suspect, When asked if he knew what was the Employee doing on the fifth floor? He said at the time
he did not know, but after watching the CCTV footage he found out that he was there to remove items
unauthorised. When asked if he knew what the Employee removed from the fifth floor? His answer
was that he knew he removed what was missing.

[51]  He testified that toners were delivered on Friday (30 October 2020) hence, he concluded that the

' Employi[;e was the one who removed the toners, He however, conceded that the Empioyee did not
have a spare key, but the fact that there was no break in, his assumption was that the Employee had a
master key because even after they have changed the lock sets he still had access. The witness
conceded that the Employee was not found with a master key, however he had a master key before

31 October 2020 because even on the séimnd incident on OF November 2020 after the lock sets were

changed he had access. When askediﬁhﬁ"' new that the Employee was collecting waste paper? His

response

relocatian stage. Cleaners"ﬁﬁe}:ﬁfhere to E@y waste and during the year 2020 there was no

waste p "mhy would he emph@__ndyman if there was no waste paper? He said

collectin

esides his duty as a senior

admmls atlr:m Elerk he was also helpmg the Drgamsatmn in remmnng and disposing waste papers. He
it lﬂg_this sm‘ﬁﬁﬂi‘% ﬂlﬁ aﬁﬁ'ﬁjag?u@ nﬂrmai%guld put the waste paper at
& 760 dunng the week anéﬁﬁnng e mek—ehd-he%ﬁuﬁe and remaove it from the

=Hgawould be called by different

Emplﬂyeles fmm dlfferent units requestlng him to supply them with th'al blue bags or they would want

him to come and collect the blue bag which would be already full. All Employees knew him and the

purpese of the blue bags.

[23] He testified that he would then dismanile the volumes and put them into the bags and put it in the store-
room which was aliocated to him, when they relocate fo Loftus Park building in August 2019 as he
volunteered then to work with Mr Sotomela assisting him with relocation. As they were removing
documents they found that some of the documents were still in use highlighted with the note (active
document). He reported to Mr. Sofometa about the active documents and Mr. Sotomela told him to matk

all active documents 512 store-rocin and the relocation feam would take the active documents to the

Cnly signed awards|that contain the CCiiA approved watermark are autharised. GATWZG19-21
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(%4]

53]

m}t it for te

store-room

allocated to

and that was how it was allocated to him on fifth floor. However, the store-room was not only

him as there were other active documents from other units. After the relocation was done he

continued to use the store-room 512 on fifth floor and the second one was on the second floor,

When ask

why would Mr. Sotomela and the chairperson say he had a master key? His response was

that he might not know why they were saying so. Page 27 of bundle B (Mr. Bredell's statement) the

facility ma
Movember
he then left

ager in this statement confirmed that there was no one with the master key. One 07

2020 he collected waste paper from the fifth fioor and second floor put it in the blue bag and
the premises. The store-room was verbally allocated to him by the facilitator manager and it

was not oflly allocated to him alone, It was put to him that he was sorling out documents without

supervisian.

paper. His

He said there was no way he could be supervised as he was the only one collecting waste

answer was that he was aWEFEﬂ.'LﬂT the removal of waste paper was for the facility manager

and the facility manager was also awareﬂhai:ha was collecting waste paper.

..:J.n..—-..—-—-—-—-—

He volunteered at the tlmEﬂ{EWEIucatmn he,n@‘—,;he said if the facility manager (Mr. Sotomela} was

not happy h

........

e would Iaau@tﬁpped him. There w&:ﬁﬁate paper from CIVITAS building to Loftus Park,

there was no way_ﬁﬂ’iﬁﬁen he found active paper aﬂﬂiSITAS hunidmg he would destroy it at that stage,

I
he would be
bag there

; -'.@EDH Icﬂanﬂ% thEn‘eWemsmgaﬁ)rHS “Frrﬁe@n med waste paper on week-

urpase that he would be doing this where nobody would see hlm because during the week

-,'_ .

taking the same to the store-room where everybody saw him. He disputed that in the blue
ere comers of the boxes, what was inside the bag were documents.

[57] Taking a ciose look at the evidence adduced by both partiss in paragraphs [47] to [56] above

concerning

testified that

manager M
evidence o
that he had

the removal qf goods in fine with the two charges. The second witness of the Empioyer
the charge against the Employee was triggered by Mr. Danny Bredell's report to the facility
r. Mbobela Solomela of the missing prnter toner. The Employer did not have strong
rebut that the Employee was not collecting waste paper, versus the Employee’s evidence
been collecting waste since 2012. This boosted the Employee's evidence when he testified

Oaly signed awards th
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[58]

[58]

that he was taking waste paper to the store room 512 and the other one on the second floor, during the
week, seen by other employees. In his own words he said 'the reason he collected waste paper on
week-ends was that they did not have a problem with him collecting waste paper, their problem was |
when he did that during working hours hence, he said to himself that he would collect it during week-
end”. The second witness of the Employer Mr. Mbabela Sofomela gave evidence but said nathing about
this part of the evidence.

| cannot ¢onclude that the facility manager in the person of Mr. Mbobela Sotomela did not know that the
Employee was collecting waste paper. t cannot frown at the Employee's evidence that he was allogated
a store room 512, by the facility manager at the time of relocation. The time lag from the relacation time
fo the time of the incident {August 2019 to 31 October and 07 November 2020) was more than enough
for the facility manager to stop the Employgs. from collecting waste paper if indeed he did not allew him,

The Employer was aware that the Er_l_;ms collecting waste paper, the second witness’s evidence

andE —ﬂﬁmgjt;@’_f

unforfunat Tf the I:mpluyer‘nmeﬂ'mj”fdm“éﬂ as?ﬁ'ﬁfrfe"‘“”- PrERe ¥ed the Emp[ayer to calf him,

Mr. Danny Bredell's ewdence wouid have filled the scale, WI’[hDUl him giving evidence, reference to his

m,:ﬁi_a_féma,qﬂig? B o m&-mg?ﬁnﬁum @aﬁe%;%tt&heﬂmﬁe m@ammmt
N -

2 & LS RELE h%ﬁﬁﬁ%sa Mr. Mbobela Sotomela’s
E'I.-’IdEF‘I{]E ho tesuﬁed that tﬂHEFS were delwered on Friday {30 October 2020) hence, he concluded that

the Employee was the one who removed the toners. He however, concedad that the Employee did not
have a spare key, but the fact that there was no brsak in, his assumption was that the Employee had a
master key because even after they have changed the lock sets he still had access. The witness
conceded that the Employee was not found with a master key, howaver he had a master key before 31
October 2020 because even on the second incident on 07 November 2020 after the lock sets were
changed he had access.

[61]  When asked if he knew what was the Employee doing on the fifth floor? He said at the time he did not
know, but after watching the CCTV footage he found out that he was there to remove items
Cnly signed awards that contain the COMA approved watermark ane authorised, GATWI019-24
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unauthorised. When asked if he knew what the Employee removed from the fifth floor? His answer
was that he knew he removed what was missing. The second withess assumed that the Employee
removed what was missing, he did not see it either physical or via CCTV footage as he testified that

the fifth floor footage was not available. So based on the second witness's assumption the Employee

was dismissed. However, | do not cancur with the Employee’s evidence that the chairpersan fold him
that he was not going to consider his evidence when making his decision, after looking at the
chairpersen's report,

[62] Having considered the evidence above, the Employer did nof justify the sanction on any source lke
the dictates of the policy of the institution, should an Employee be found guilty on a charge like this.
So the fact remafns is that the Employee was dismissed on the assumption of the second witness's

gvidence| not the puhcy of the |n$t|tEﬂ3B-Jn | atso considered carefully par’uea mihgatmns and

aggravati

¢ :?é_@__gle or re-employ the employee

(a) The employee does not wish to be Teinstated of e -employed;
. R A

: nﬁmjﬁenuﬁ@u;ﬁugtr@mgusﬁ ng, L&#ﬁﬁh@ EDMI@ employment relationship

olerable; - i -l

oy the employee or

lffd} The drsrmssal is unfair only because th'e employer d:d hot follmw a farr procedure.”

[64] In terms of|the section ahove, reinstatement is the primary remedy in a substantively unfair dismissal
like this. The Employee proffered for retrospective reinstatement, but during cross examination the
Employer referred the Employee fo his resignation which was done on two separate occasions, on 10
December 2020 on the day the Employer served the Employes with the notice for the hearing. The
second time was on 18 January 2021 after the appeal hearing oufcome was released. The Employes
was referred to pages 27 of bundle B and 48B of bundle B, When the Employee was asked if he
resigned his answer was that he sent his resignation to the initiator as his manager, but it was nof

considered |as it was not signed by his manager, she sent the resignation back to him saying that he
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must remove his manager's name and put Mr. bMthakathi's name, he did not know hire nor his position.

He did send the resignation on 10 December 2020 and at that time he was not aware that the Employer

had already sent him notice to the hearing.

[65] He was referred to page 23 of the bundle B and asked o explain what was the purpose of the email. He

testified that he withdrew his resignation, and the reason of the withdrawal was after he became aware

that they have sent him a netice of a disciplinary hearing and he also served Mr. Mthakathi. He was then

referred to

Page 48 of the same bundle and asked of the purpose of the email. He testified that he was

the onie who wrote the email, and the reason was that in all his emails which he served to his manager

he never

ceived any response, and due to the frustration he thought of writing this email to protect his

benefits. He was referred to page 48B of bundle B and asked if it was not his intention to be terminated

in terms of the resignation not the outcoriiof the appeal. He said he did not have any comment as it

was his int

[66] Looking at

the evidence ﬂfhﬁﬂfﬁﬁr‘hes as ad@aiabove it is imperative before analyzing the version

of each party to Icokﬂaiar?ﬁﬁ t the Labour Appeﬁu‘t held in the case of Pretoria Society for the

Care of th

"The first

wcurds —H‘EE

Pl

Remuuts (1997) 18 ILJ 981 (LABES.

mwhether when resigning, there’ was&mhﬂr motive for the remgnatmn in other

[E?] ThEJ‘EJE ni:.e,wdenc&ta_the effagﬂhat th_g Empipygr Erea'ted;an'_uﬂbaarghle gircumstance which pushed

effective. :tﬂwever, that was water under the bndge as the Emplo*_.rer pmceeded with the hearing. His

evidence that
had alread

the reason he withdrew his resignation was because he was not aware that the Employer

v served him with the notice to the hearing, does not hold water with reference to his second

resignation sent on 18 January 2021. It doas not matter which angle you look at it; the bottom line is that

the Employee resigned on 18 January 2021 after the appeal outcome confirmed the dismissal.

[68] Underthe
unfair and
Employee
194{1} of t

circumstance, though the act proffered reinstatement in a case where dismissal is found to be
also in line with the prayers of the Employee in this case. | cannot retrospectively reinstate an
who resigned. Compensation is the only relief viable under the circumstances. Section

e Act provides that:
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“The com

nsation awarded to an employee whose dismissal is found to be unfair either because the

employer did not prove that the reason for the dismissal was a fair reason relating to the empioyes’s

conduct or capacity or the employer's operational requirements or the employer did not follow a fair

procedure, or both, must be just and equitable in all circumstances, but may not be mare than the

equivalent|to 12 months remuneration calculated at the employee's rate of remuneration on the date of

dismissal”,

[69] The Employee was eaming R13500.00 per month, fo determine a quantum of his compensation, which

is both just and equitable in terms of the provisions of section 194(1) of the Act. | considered inter-atia
the following factors:

(i) the dismissal is only substantively untair.

{ii} the time+ag between the dismissal date;ﬁld the date arbitration was finalised.

{iii} the Employee's current unemplnym_@gs

[70] | discerna

[?“I] In the prer

yrer i ordered tﬂ pay the .'Emplmyee an amr:runt nf R1ﬂB 000.00 {Hundred and Eight

Thousand Rand Only).

[74] The amount ordered in paragraph [73] above is payable on or before 05 November 2021.

[75] Payment

o the amount referred to in paragraph [73] must be effected by paying the said amount into

the Emplayee’s bank account via EFT the details of which are known by the Employer.
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[76] Interest will accrue on the compensatory amount from the date payment becomes due, as mentioned in

paragraph [74].

[77] Should th

e Employer fail to comply with the deadline of implementing this award as ordered in

paragraph [69], the Employee shall be entifled to approach the CCMA for its assistance in terms of the

provisions of section 143 (5) of the Act, to have this award enforced.

[78] Parties are advised of their right to review this award at the Labour court should a need arise, within six

weeks from the date they became aware of the award.

Commissioner’s
CCMA Commiss

Sertor

signature: [
e
ipner. BEEEEMAL UBANE
Solity-Afiican Health Products Regulatory Authority
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