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DETAILS OF APPLICATION AND REPRESENTATION

[ION AND REFRESERZZ-22

1] This matter was heard at the offices of the CCMA Tshwane Region at 345 Pretorius Street, Tshwane, at
9:00 AM on 28 Tudsday 2022. The employer party, State Information Technology Agency (SITA)
(hereinafter referred to as the respondent) was represented by Mr. Jeff Morifi in his capacity as its ER

Consultant. The employee party, Ms. Buhle Zwane (hereinafter referred to as the applicant) was

present and was re presented by Mr. Johnson Matidza of PSA.

[2] This dispute was raferred to the CCMA in terms of section 191 (5) (@) - Dismissal related to misconduct.

[3) Both parties submiitted bundle of documents. and the contents thereof were agreed

purport to be. Parties requested to pres‘ef,\":'
s0 by no later than 22 August 2022;

[4]  The hearing was digitall jownl

in Tshwane.

DECIDED

4]

fair or not. Shauld | find that his dismissal was unfair, | am requi

RS
v % e

ot At

e,

L b

BACKGROUND 121

as being what they

r closing arguments in writing, and they requested to do

oaded onto the CCMA’s electronic database

[5] The applicant started working for the respondent as @ Project Manager on 13 August 2003 and at the

time of her dismissal on 14 December 2021 she was earning R73171.34-00 per

sought reinstd tement as a relief for what she considered an unfair dismissal.

month. The applicant

[6] The applican referred a dispute of unfair dismissal to the CCMA Tshwane region on 15 January 2022.

The matter was scheduled for a confarb, process that took place on 4 February 2022 but was stood

down until 7 [February 2022. The dispute on 7 February 2022 could not be resolve by conciliation and |

immediately [proceeded with the arbitration process. The matter could not be finalized on the day in
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7]

(8]

9]

[10] The responde

'ﬁwas regularly

July 2022,

question and was postponed 10 28,29 and 30 March 2022. The matter was ultimately finalized on 15

SURVEY OF EVIDENCE AND ARGUMENT

THE RESPONDENT’

S CASE

THE REOP MR =t =

The respondent cal ed two witnesses to testify on its behalf.

The 1st witness, Adv. Bernard Makhubela testified under oath as follows:

He is currently emn ployed by the respondent.as Head of Department, and he was the applicant's direct

manager at the time of her dismissa\. T

Mondays. The meetmgs the applic

8/3/21, 203721,
14/6/21,28/6/21 %

The meetings

expected to attend

apologies for t

Both»tﬁe)apli‘fant and Mr. *Mp\ﬁe&fﬁ‘dimxev“éﬁr attended-the-said-meetings,

licant had a tendency of not attending his meetings on
end were scheduled to take place as follows: 2212121,

Bl4121,19/4F, 3521, 2405021, 110/5/21,17/5/21, 2415124,

Il the projects that were been executed.
e never attended any of them. The
ding any apology- The applicant

arly showing that she was

4nd they never sent their

erson Who does not respect her

jOb She was supposed to forward er apologues o the chairperson of the Week|y cluster meetings or to

the secretariat. The applicant's hehavior and conduct were unacceptable to him.

He felt that the

applicant was undermining him as the Head of Department, and he regarded her conduct as being

insubordinate and defiant.

ant's policy on the employment conditions was approved on 19 December 2011 and it was

applicable atjthe time of the applicant's dismissal. Paragraph 9.17 (a) provides that all employees aré

required to

complete their timesheets using the applicable system. The timesheets are important

because they specify the hours the employee worked in the week. The applicant's timesheets were
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supposed to be appr
him after Mr. Mphafu

(11

applicant was awart
not submit her time
conditions by failing
timesheet to Mr. S5

very late and was &

[12] - Failure to submit t
the employee duri
such conduct is U

accountable. He

what she has dor
served with the f\ i

[3] He did ask M

The applicant for tf

ut that never happened. The applicant reported directly to

oved by Mr. Mphafudi b
proved by him.

di resigned and as such her timesheets were supposed to be ap

t and he did approve it. The

f 29 March 2021 submitted her timeshee
basis. The applicant did

n weekly

e week O

> {hat she had to submit her timesheets 0 him o
-9 April 2021. The applicant violated her employment

plicant on 28 July 2021 submitted her
£ 26 April 2021 and as such it was

sheet for the period from S
to submit her timesheets as required. The ap
:m Lwazi. The said timesheet was for the period 0

Iso submitted to a wrong person.

s it difficult for him to can account for the hours spend by

the employee did during the week and
anaged and to be held

mesheets as required make
ng the week. He would be unable to tell what
the applicant did not want' tobe m
ant can be rehabilitated, and she is also remorseful of
oached Mr. Lwazi when she was

hacceptable. It seems:
Hoes not belief th

e. He first be :
sciplinary hearing. =

o give her work to do. He was

he-was-not-a pwed to choose where she

[14]

Under cross exa

[15] He is the one
notice were §
after Mr. Mph
resigned. He

The Monday

erved on her. The applicant was reporting to Mr. Mphafudi.

afudi has resigned around May 202

meetings started in 2020. The aforesaid meetings were compu

-t0 be-assign loyee. The applicant was

d work by Mr. Sa
he was \baid from his department.

mination Adv. Makhubele testified as follows: ’

plicant, but he does not remember the date the
She started reporting o him
1. He does not remember the actual date Mr. Mphafudi
hen he introduced himself to her.

Isory for the applicant as the

who preferred the charges againsf the ap

informed the applicant of the weekly cluster meetings W

~ project manager.
S - GATW568-22
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[16] The applicant's time
business Analyst, an
project was manags
should attend the |
requested Mr. Mphd

171 The applicant uses
they wanted her t
applicant was Wof
project leaders 10
Mr. Mphafudi was

(18] It was expected
arrangements bg

grievance during

and nothing untows

[19]

because inhere

because it was

The 2nd witnes

[21] On 24 March
assigned wor
in her depart
her. On 29 M

I—
Only signed awards th

sheets were Sup

d he is on th
fudi to apologize for her.
o receive the minutes for th

5 attend meetings in order

king on was from the CBN.

of the applicant o pi

Sam _{Lw_va_zi is the Head of D

ﬁWéfé lot of work to be don

5 performing poorly.

posed to be approved by Mr. Mphafudi.
e same level with the applicant. The Busin
2d by the applicant. The arrangement with Mr

3PM meetings on Mondays, but she never a

excel in what they were doing. The applican

not forwarding her apologies.

Son't6 be»»deﬁloyedxsorﬁewhere.» rojé

Freddy Moremi is @
ess Process Management

. Mphafudi was that the applicant

ttended. The applicant could have

eetings. The project was failing and that is why
d out what might be the cause. The project the

Monday meetings was to help the
the minutes that

e CBNm
to fin

The purpose of the
t could have seen from

sdback on her project. He was never informed of the

fudi. He only became awaré of the applicant
plicant's grievance was investigated

eekly basis. The applicant was not
er project numbers which are

hen the applicant-started working under Mr.

epartment; Network. .

ts by saying thats
fthe projects that was escalated

o BPM project was one o

5s, Mr. Sam Lwazi testified under oath as follows:

2021 whilst on duty he was approac
k from his department. The applican

nent. He responded to the a
arch 2021 the applicant cam

hed by the applicant with a request that she be

he does not have any work to do

t informed him that s
t bring along her manager with

ant by saying that she mus

pplic
her manager, Mr. Mphafudi.

e to him accompanied by

GATW568-22
Page 5of 19

at contain the C

CMA approved watermark are authorised.

| ast saved on: Fri 2-Sep-2022 11:43:09



~d to him that the applicant does not have work to do in her department. He gave
ant's timesheet for 6 April

e confirmation by her manager. The applic
esheet because it was under his

[22] Mr. Mphafudi confirm

the applicant work t0 do based on th
m on 28 July 2021. He approved the said tim

0021 was sent to hi
pointed her if he could have known thath

project. He could have not ap

er HOD was not aware.

Under cross exam nation Mr. Sam testified as follows:

ame to him on 24 March 2021, and he turned her back. He sent her back because

ager to confirm that she does not have work in her department. Mr. Mphafudi was
n work to the applicant. On 29 March

(23] The applicant first g

he wanted her maf
ger and as such he had the authority to assig
t have work to do. He thought the applicant was

loyee to be assigned tasks.

the program mana
2021 Mr. Mphafud confirmed that the applicant does no

assigned fo him in|good faith. 1t is normal to -be approached by the emp

rs and not with the HOD's. The timesheets were sent
hence he signed her timesheets. The applicant's

icant did a lot in his department. He will
s. The

[24] They normally intgracted with the pr
to him for appro
colleagues and t
understand if the|timi

e appl
: sdifficult to concentrate on other division

ke leaves of unproductive hours were posed to be captured in her division.

internal timeshe

[25] She agree that

every| Monda , Linat ¥
“ Executrve and the Head of Department Mr. Mphafudi was the program manager within the NGN Cluster

ted the said project to her. Mr. Mphafudi took her to the project in question because

at the time he jalloca

there was a need.

ime Mr. Mphafudi allocated her the CBN project. Mr.

[26] She was maIaging the COGTA project at the tim
oved her from the CBN project in order to salvage the project for the National Treasury.

Mphafudi re
ot was assigned to her by Mr. Mphafudi in October

The said proj 2019, and she did manage to salvage

it Adv. Makhubela was aware that she managed to deliver on the BPM project. The BPM project was
e it was involving 17 Government Departments and the Parliament of the Republic of South

The escalation of the PBM project occurred whilst she was till in the Cogta project.

Africa as wel'—/_—///
' GATW568-22
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(28]

[29]

(301

31

[33]

S
Only signed awards thg

“moved to anothér

mestess.

Her movement to the

absence to Mr. Mphafudi and she

DOD Network division was facilitated by Mr. Mphafudi.

She did communicate her

once te|ephc_>n'|ca||y informed the Adv. Makhubela that she was busy

with the National Treasury project. The CBN prbject’s meetings were held every Monday at 9:00 and the

PBM ones were held every Mondays at 8:00. She had justifiable reasons

Monday meetings. The

On 24 March 2021

moved to another

department. The said grievance
department because she felt that she was

for not attending the CBN's

protocol was that the project managers report to the program manager.

she lodged a formal grievance wherein her proposed solution was that she be

was however never finalized. She wanted to be

being bullied and harassed by Adv.

Makhubela. She only contacted Luvoyo Keyise after she was served with the notification of dismissal.

the

to attend it. She does

She was invited 10

policy. She used
DOD Network.

available on the

escalated above. 1Ne

new financial year, a

“health.

Some of the {things

is/the cf‘ng who rém
arted working

e delayed i

tional attendee and as such it was not compulsory for her

. frequency of the submission of the timesheets in the

CBN meetings as:

not remembe
1 e the project she was doing was falling under the

appened befg;e,Adv,,M

under Mr. _nguired of him to approve her

n submitting her timesheets to

Mr. Sam because it was the beginning of the

nd the other reason was because Mr. Lwazi was off duty for a while due to ill-

that caused her to capture her timesheets late was because the clients were

delaying signing for the projects. The project numbers for the internal projects according to the EPM

policy were C
her productive time

productive time ones

t contain the CCMA approved watermark are authorised.

eated by expects not program managers. Whilst at Mr. Sam’s division she was booking

using payments in the same environment. The Timesheets from A-O were

and as such were approved by Mr. Sam.
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[34] Her unproductive timesheets were handled by Mr. Mphafudi. There were people whose timesheets were
outstanding as well. She started capturing her timesheets on 21 July 2021. Mr. Mphafudi was aware
that she was not fully utilized by Adv Makhubela. She started working with Adv Makhubela on 3
December 2020. She has been working in other environments before Adv Makhubela came to join

them. On 22 July 2021 she was served with the notice to appear before the disciplinary hearing.

[35] Shewas told that dhe can escalate her grievance it if she was not happy with the outcome thereof. She
did escalate her gfievance to the Managing Director. She was dismissed by the respondent on 21
December 2021. Sometimes the employees can escalate their grievances to the Board as well. Some of

the matters were fesolved by the Board without them been referred to the CCMA. Ms Tuswa, Denga

and Matsheke werg oné of the people who were reinstated by the Board.

Under cross exa mination Ms. Zwane te ified as follows:

[36] She lodged her honestly beliefs that she was victimized by Adv

understands the grievance policy. On 26 June

tcome of her grievance. sh C t confirm that the policy prescribed that she

m the day she received the outcome

2021 she receive
could escala

thereof,

She wrote the

Selina to escalé

37]

eto the_,Exegcuti\‘{e Caretaker. R. Neyhutshena is a manager in the office

At M?n@tgr ¢ sgqpégti Hn meﬁtlh % ggggr he copied the office of the Minister
because the' respondent did not have a-Board at-that time=¢ o€ W the email written by Mr.
as.neve

Monthabaki. Her e-mail W

[38] She did receile the invite for the meetings, but she was invited as an optional. .Optional are not
compelled to attend the meetings. She did give reasons o the HOD why she cannot attend the Monday
meetings. She did receive a phone call from Adv Makhubela asking her why she was not attending the
Monday meefings. Adv Makhubela started first by sending her an e-mail asking why she was not

attending the said meetings.

[39] The call Adv|Makhubela made to her was about the project, he wanted feedback or update about the
project. She jnformed Adv Makhubela that she was concentrating on the proposal because there was

already an escalation. She never had a one-on-one meeting with Adv Makhubela. It is true that she did

Only signed awards that contain the CCMA approved watermark are authorised. ' GATW568-22
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[40]

[41]

42}

[4

not attend the meet
reports to Mr. Mpha
2021 she did submit

Reports are based

at table her apology

On 12 April 2021
Her manager was

under the enviror

of her placement,

She does not h
Monday meeting
projects are

timesheet

3] “From 5 to 9 Ap

g A

non-évaligbﬁlty
timesh t for

cka‘p‘tﬁ‘red in

on the
to the meeting. The proposal for the project

HOD on 29 March 2021. The HOD was forcing her to do things agamst the policy.

aQ
-~

time and was falling u d.e,r_,Adv,..,,M,akh

e

‘of thewbrolect«»énumber ~She onlywrecewedw

In March 2021 she did receive the invite for the meeting,

ngs. She did receive
fudi in order for

her report. T

progress one has achleved during the wee

the invite for the meetings in question. She
him to submit same during the meetmgs in

hey were requested to submit their reports on

A Cluster-project was

ubela. The tlmesheet for the first week of April 2

il 2021 and her Mayz»

but she did not attend

did submit her
question. In January

a weekly basns

k. It was expected of Mr. Mphafudi
in question was handed over to the

she was already working for Network division hence she did not attend the meeting.

aware that she was no long

ment she was handling

er handling the BCN project. She was required to report
its project. She did not attend the meetings in question

because she was wbrking under DOD. She was never informed that she should report to Adv

Makhubela after Mr. Mphafudi resigne Makhubela was her direct supervisor in terms of her letter

cribe the timeframe for capturing the

a non-productive

021 was captured

i'was captured on 22 July 2021 due to
or on 20 July 2021, Her

2021 timesheets were never

it because of the

[44]
harassment. On 1 February 2021 she did receive the invite for the meeting, but she did not attend it.
She did not attend the meeting of the 7% of March 2021 because she was wrapping up. She had no
work because she had delivered on her project.
[45] On24 March| 2021 she approached Mr. Lwazi Sam because she had no work to do. Mr. Sam did advise
her to bring| along her manager, Mr. Mphafudi. She was not required to consult Adv. Makhubela
Only signed awards th?t contain the CCMA approved watermark are authorised. .GATW568-22
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(46}

[47]

h

49

because communication is always between the line managers. She

- Mphafudi resigned.

She was already all

was to report to Ady

_Makhubela in the absence of Mr. Mphafudi. She

does not remember the date Mr.

hcated project under Mr. Sam at the time Mr. Mphafudi resign. She denies that she

was expecting Adv. Makhubela to

tell her whom to report o. The relationship between her and Adv. Makhubela was not cordial. She was

expecting Mr. Mphafudi to report for her.

The 204 witness, Mr

. Freddy Moremi testified under oath as follows:

He remember the email he wrote on 2 September 2021 because he was busy with the Micro Org

Design Project. The applicant requeste

officials attached fo

the only day, they could meet W

Centurion. Mr. N
- communicated with

Mphafudi regard
Under

He was not aw

Mphafudi was
SN

S

éy haczi»/

Ad

The2"dw1 héss‘,'Mr. Paul Lesang Kgang Montihabaki tes |f'ié/d’v unde

d the.BPM to assist her with the business mapping project. The
d to meet with the applicant on Mondays because it was
snday meetings used to be held from 9:30 to 13:00 in
when the aforesaid project started. He never

.in question, they use€ to communicate with Mr. |

f:the applicant was that Mr.

not remember the first meeting the

ot have the minutes of the meetings

r oath as follows:

He is currently employed by the respondent as a manager at level D3 and he is the Chairperson of PSA

in SITA in Gauteng

Province. On 14 December 2021 he did forward

Mr. Luvuyo Keyise. He was not influence by the applicant to wri

December 2021 he was on leave and went home to Northwest

disappointed py the employer for altering and modifying documents.

Under cross examination Mr. Montlhabaki testified as follows:

an e-mail fo the Acting Executive,
te the email in question. On 16

Province. He was shocked and

Only signed awards ths

bt contain the CCMA approved watermark are authorised.
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[50] He was not with the

[51] He was employed by

[52]

(53]

%

1o write the email in

The 31 witness, Mr,

On 12 May 2021 h
respondent failed
there are charges

of projects, viz, pré

Cluster meetings

project managers

applicant from February 2021 to M

was required to

-~ project, and he W

are normally convene

meet with he

applicant when he wrote the email in question. The applicant never instructed him

question.
Lucky Mphafudi testified under oath as follows:

the respondent as a Programme Manager and the applicant was reporting to him.

> resigned from the respondent because of religious reasons. On 25 March 2021 the
t his salary it was then informed that

o pay his salary and when he enquired abou
d on him. The respondent has 2 types

pe'nding against him, but they were never serve

yductive projects and non-productive projects.
d by:the HOD and are attended by the program managers. The

4 the cluster meeting, they attend only when invited. The
Treasury project and she

are not compelled to.
jas assigned to the National

he applicant uses to report the progress on her

H

“to it that the

has allocated

He indicated to

bplicant
he ap

e planned with the HOD: Network that,
made the aforesaid arrangements becauself
mo.that.requ

{ s completed-er project and that he does

ote.the.me

‘s do not get involve when

oject mana ers. At was his responsibility to see
inform Adv. Makhubela that he

was productive. It was not necessar}yu for him to
plicant a project under Network. Mr. Sam was aware that the applicant was working

on the said projects hence he approved her timesheets.

The applicant

—

meetings. He
problem. He glid
“to report the
drafting the p

as a male h3

was already working on the BPM project at th

did not report the applicant's progress to

roposal was bullied by Adv. M

e time she was required to attend the cluster
Adv. Makhubela because he had connectivity

inform Adv Makhubela that he was experiencing connectivity problem. He was required

applicant's activities during the Monday meetings. The applicant during the process of

akhubela and she even wrote a grievance in that regard. He,

d to protect the applicant’s rights.

Only signed awards th
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(561

 has been stopped

Under cross exami

He submitted his lefter of his resignation on 12 May 2021. He indicated in

was resigning because
y the respondent. He was aware of the Business Cluster's meetings. The applicant

did not attend the

neetings in question. The applicant uses

hation Mr. Mphafudi testified as follows:

his letter of resignation that he

of stress and depression. He only became aware of the charges after his salary

to report her progress to him a day before

. the meetings in question so that he can report for her. He did not attend the cluster meetings, and he

also did not tender

was necessary for

apologies. The HOD was aware that the applicant has other commitments, and it

her to tender apology.

[57] The HOD expected both the projects manager and the program managers to attend the meetings, but

app
work with Mr. Mpha

request the se

he knew that the

to him. He uses o

applicant's grievance indicatin

bullying by the H

The 4t witness

ficant did W

allocation of'p

applicant was committe

r@]ects:"erén haé)p%eh“vﬁthoutﬁtﬁé invelvement-ofithe-E

vices. 1he.ap

where. The applicant used to submit her weekly reports

submit the app! is to the secretary of the meetings. He did receive the

lied. He had to protect the applicant against the

Delivery Management. The
4o the Local Department to
,,,",,,_The tlmesheets and the,booklng should\ be where the project belong. The

‘resource/employee is based. The

‘hat the line manager can

plicant could meetings

tend the ,‘\I,\;{Lgnda%

Under cross eéxamination Mr. Sam Mthunzi testified as follows:

[59] The respondent has a central pool of project managers, and they can be utilized anywhere where their
services are required. The HOD reports to the Executive. The HOD can be informed as a courtesy when
the project manager is allocated a project.

ANALYSIS OF SUBMISSIONS AND ARGUMENT
SUBSTANTIVE FAIRNESS
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[62] Section 188(1) of t

he Act provides as follows “a dismissal that is not automatically unfair is unfair if the

employer fails to prove-

That the n
| Re
Il.

b) That the dig

a.

[63] Itis clear from the
applicant was disn

charges that were

o Gross insu

~ dates men

manageme

eason for dismissal is a fair reason-

2lated to the employee’s conduct or capacity, or

Based on the employer's operational requirement, and

smissal was effected in accordance with a fair procedure.

> abovementioned section that the onus is upon the respondent to proof that the
nissed for one of the aforementioned reasons and following a fair procedure. The

evelled against the applicant during the disciplinary hearing were as follows: -

hordination and/ or failt carry out lawful instruction in that: on or around the

tioned below you w 4, by your manager to attend weekly Cluster business

The dates are as

24/5/21,11

3.1 On or about 24

within his dep

Management w

that you were 1

3.2 On or around 2
| Mr. Lwazi Sam

DOD with effe

March 2021 you approached Mr. Lwazi Sam and requested to be assigned projects
artment because you were not being assigned any work within Cluster Business
hen you knew or ought to have known at that time that your indication to Mr. Sam

ot being assigned any work within your environment was not the truth.

9 March 2021 you together with your supervisor Mr. Lucky Mphafudi you approached
and requested him to assign you projects in the Department: Network-National and
ct from April 2021 and you failed to disclose to Mr. Sam thatAyour request to be

Only signed awards that conta
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[64]

[65]

[66]

[67]

assigned projects within this Department was not approved by your Line Executive or his/her

delegated authority.

It is further alleged that as a result of your actions as mentioned in paragraph 3.2 above, Mr. Sam
assigned you projects within the Department: Network-National and DOD without any knowledge
and/ or approval from your Line Executive or his/her delegated authority

3.3 0n or around 28 July 2021 you captured your weekly timesheets on SITA’s ERP system under
project number 21824-HOD Nat & DOD Net (Prod) 21/22 purporting that you were working within
the said project number whereas in truth andfor in actual fact you were not authorised and/or
approved by yqur Line Executive or hisher delegated authority to perform any duties under the said
project number|(21824). '

The respondent av
weekly cluster busi ot uled to take place on Mondays. It is common cause
that the applicant w
never attended thesa

021 her supervisor, Mr. Mphafudi
the said project on 3 March 2020,
phafudi. The applicant further

as required_to attend the PBM wee
E 5 o iy S §:

P e Y

k_l_y__,,meetings on Mondays, and those meetings

g

Ir. Mor his, regard testified. that the applicant when she
started with the BPM project, she requested the staff to assist her with the business mépping project.
The BPM officials were only available on Mondays, and it is them who requested to meet with the

applicant on Mondays because it was the only day, they could be able to meet with her,

The respondent never adduced any evidence in rebuttal of the applicant's version in this regard. There
is no evidence befofe me to suggest that the applicant never worked on the BPM project and that the
meetings in questian were never held. Mr. Mphafudi testified that the applicant used to repdr’[ the
progress on her project to him and it was expected of him to submit same to the HOD on Mondays.
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[68] The applicant submitted copies of emails to substantiate her allegation in this regard. It is clear that the

[69]

[70]

[71];

whom the project b

[72]

applicant used to
Mphafudi whether
consistently provid

never submitted an

avail her reports to Mr. Mphafudi, the applicant however failed to enquire from Mr.

her reports were submitted to Adv Makhubela. It is clear that the applicant was

ed with the minutes of the cluster meetings clearly showing that her reports were

d that Mr. Mphafudi was also not attending the meetings. | am however mindful of

the fact that the applicant was charged for not attending the meetings not for failure to submit her

reports.

Mr. Mphafudi testi
allocated a project

fied that he is the one who planned with the HOD: Network that the applicant be
under his environment. He further testified that he made the aforesaid arrangements

because the applicant had no work to do, and that it was part of his duty to allocate projects to the

project managers.
involve in projects
Makhubela that he

The respondent’s ¢

Delivety Managem

the project she was

The evidence again
she committed the
approached him an(
not have work to d

confirm that she doe

has allocated th

wn witness, Mr. Sam corrobor
that Mr. Mphafu@j '

Mr. Mphafudi was steadfast in his testimony that normally the HOD's do not get
F
allocations. He furthe

tified that it was not necessary for him to inform Adv.
roject under Network.

e applicant’s version in this regard, he testified
pplicant, and he further testified that HOD's

the authority to assign work

4 ﬁ@ﬁ; “g* (gu\xyé,?

H § 5 SR i : _g i ;j: R ' S0
nt<The aferesaid individual ‘aré Executives;-and t

at the timesheets for

elongs to. Mr. Sam testified that he did capture the apblicant’s timesheets because

assigned to belonged to him.

st the applicant in as far as count 3 is concern is overwhelming and it is my view that
misconduct in question. Mr. Sam testified that the applicant on 24 March 2021
| requested that she be allocated a project under his environment because she does
D. Mr. Sam advised the applicant to bring along her supervisor in order for him to

s not have any job to do.
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[73]

 Interestingly, the

[74]

[75]

[76]

If the applicant wa

her own HOD ang

alternative after h

everything in ordg
Makhubela..

The applicant wag
“she wanted to get
goal. Adv. Makhu
the period in -que

work to do is foun

It is therefore my| fi

number 3.

| have taken ltem

s honest and genuine about her unwillingness not to idle, she could have approached
enquire about the availability of work. She could have approached Mr. Sam és the
aving discuss her situation with her HOD. It is clear that she was willing to do
or to get out of Adv Makhubela’s environment and that was wrong of her to do.

applicant approached Mr. Sam on the day she lodged her grievance against Adv.

complaining about being bullied by Adv. Makhubela. It is clear from her conduct that
away from Adv. Makhubela and she had to misled Mr. Sam in order to achieve her
vela stated in his testimony that he had projects that required to be attended to during
stion. The applicant's averment that she approached Mr. Sam because she had no
1 to be false. |

item provides that any person who is dei mining whether a dismissal for misconduct

onsider amongst others the following:

ndard regulating conduct in, or

of relevance 1o, the workplace; and”

H H

If a rule or standard was contravened, whether or not-

aware,.of the.rule.or standard o
The rule or standard has been consistently appl
Dismissal was an appropriate sanction for the contravention of the rule or
standard.

[78] Itis my finding that the applicant contravened a rule or standard regulating conduct in, or of relevance to

the workplace. Tk
applicant was aws

next stage now is

e rule contravened by the applicant was a valid or reasonable rule, and that the

re, or could reasonably be expected to have been aware, of the rule or standard. The

to consider the appropriateness of the sanction.
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[79]

[80]

[81]

[82]

[83]

In examining the

The test pertaininj: to the appropriateness of the sanction is clearly spelt out in the CCMA's new

guidelines: miscon

uct arbitration. Paragraph 93 of the said guidelines provides as follows-

“The test is whether employer could fairly have imposed the sanction of dismissal in the

circumstances,

gither because the misconduct on its own rendered the continued employment

relationship intolerable, or because of the cumulative effect of the misconduct when taken together

with other instan

ses of misconduct”.

Commissioners are required in terms of the aforesaid guidelines to make a value judgement as to the

faimess of the employer's decision, taking into account all relevant circumstances. There are three

things the commis

out on the applicant, and they are as follows=
e The
o The
e The

characterizes emp

sioner needs to consider when considering the appropriateness of the sanction meted

gravity of the contravention:of the rule

of the rule and sanction.

ct to by the LRA. ltis the
np ;‘\mvulnerable Their :-vulnerablllty ﬂows from the inequality that
oyment in modern developing economies. The Constltutlonal Court went further to

assert that it is against constitutional norms and against the right to fair labour practices to give pre-

eminence to the vigws of either party to the dispute.

In Edcon (LAC)

that the Commiss

confirmed by the Supreme Court of Appeals: Edcon (SCA)], the courts emphasized

oner should in performing their tasks be guided by the principle of progressive

discipline which amongst other things would entail assessing the prospects of correcting behavior and

using the incident

to account for his ¢

as a learning process. The attitude and response of the employee when called upon

r her conduct would serve as a useful indicator of the willingness of the employee to

Only signed awards that conta

n the CCMA approved watermark are authorised. GATW568-22

Page 17 of 19




continue with the |employment relationship and in particular, he or she is willing to learn from the

experience, per Ngcobo J in Sidumo.

[84] The Code of Godd Practice on Dismissal, found in Schedule 8 of the LRA is the most important

document for both

parties with respect fo the management of discipline and dismissal. It states that

dismissal is the mdst serious step an employer can take, and the employer should only have recourse to

it in cases where the continuation of the employment relationship becomes intolerable. It is only where

the Courts or Arhi

trators are convinced that the actions of an employee are such that they have

rendered the continuation of the employment relationship impossible, or when the organization is in a

position where it gannot be expected to continue employing an employee, that termination would be

accepted. The Courts view termination as the most serous sanction that can be meted out to an

employee and should accordingly be used only as the last resort.

[85] The Constitutia
Administrative

according to th

~ sledgehamme

witness, Mr. Sam

that she did a lof in

-aiSCip maryrrecord. The respondent’s
licant's_colleagues and the client;acknowledged her work and

contribute positively for the benefit of the respondent.

[87] | am not convinged, having taken all the circumstances of the matter into consideration that the

dismissal was the appropriate sanction in this regard. It is therefore my finding that the sanction of a

dismissal as meted out on the applicant was too severe. The dismissal of the applicant is therefore

found to be substantively unfair.
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AWARD

[88] I order the resporident: SITA to reinstate the applicant: Buhle Zwane with retrospective effect from her

date of dismissallon the same terms and conditions that were applicable but for the unfair dismissal.

[89]  The aforesaid reinstatement is without the back-pay because the applicant did not approach the
CCMA with clean hands.

[90]  The applicant is ordered to report for duty with effect from the 12 September 2022.

Signature:
Commissioner:

Sector

Lerato Sikwane
State Entity
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