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iN THE COMMISSION FOR CONCILIATION, MEDIATION AND ARBITRATION
Case number: MPEMEE0-24

fm the matter between

NOMKHOS! ZNARE EMPLOYEE
AND

SARS - 5h REVENUE SERVICES EMPLOYER

Diate of arbiteation: 2 May 12 to 13 August and 18 to 18 Hovember 2024
Date of submissions of heads of Argumants: 26 November 2024
Date of award 120 Novamber 2024

ARBITRATION AWARD

COMMISSIONER: Solly Mashego

DETAILS OF THE HEARING AND REPRESENTATION
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1. The arbitrafion hearing was before me on 2 May, 12 fo 13 August and 18 1o 19 November
2024 &t the Kemplle Hall, Kempwilia in Pigl Rebisf The Applizant. Homkhosi Zwane, was
present and she was represented by Kobus Hyneka, an official from PSA. The Respondent
was representad by itz ER Specialist, Mahiskane Lekganyane.

2 The arbitration was partly held vitually because the Apsicant's witness leslified on Teams,
Imerprelation services were provided, The hearing was digitally recorded,

BACKGROUND TO THE ISSUE

3. The Applicant was emplsyed as Operations Manager and her basic salary was R48, 31770
per month. She commenced employment on 28 December 2000 and dizmissed an 19
Dctober 2023 for misconduct The Respondent presentad svidente of Sibysiso Hiongwa
{Hiangwa). The Appficant testified in har ease and calfed ane wihess, Sonys Cassidy,

4. It should be ngled that the Applicant had at 25 times infended fo call fwo wilnesses Ia festify
on Teams bat the second witiess, wham actarding b the Applicant wes subpoensed and
required i festify virtualy, was not avallable 1o tesfify and fhe Applicant, azsiged by her
Tepresentative, decided o close her case wihout the evidence of Bis wilness,

m‘

The Applcant submitied bundie & The Hespondant submitied bundles B, R and R2. The
foflowing are common cause faclors:

3.1 An email was dispatched t the Applicant and othar employees of the Respondent The emad
reads Windly be imdted 1o siend & Iraining Session an Recasdiment Success Factor {o align
ourselves witl ithe Kosi Bey Border Pes? recniiiment dive. The irgining session wil fake Dlace
an M5 Team, and a0 have beo fiven aicess i success factor ool fo aliow your good Selves
i mavigads he fool *

3.2 The Applicant, fogethar with other emginyees, atlended {raining on 19 July 2021 from 11030 to

12han.
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5.3 The wraining was abouf the procass of nanigating fhie success fclof portal for seiechion and
recruittent of job seekers. This success facter porial is 8 computerized system developed to
replace the ofd manual processes.

4.4 The irainces were to be skilad on how to selsct, move and make conrents of & succassiul job
applicant for inerdaw. This process was i be conducted on e systent

3.5 Amoag oler sttendees in Ihe irainse were husan reenurcss persorael and panel memiers
congisting of deparbmental managers.

36 The Applicant selected her huskand's soplication, moved it and made comments justiying he
shorilisting for interview. She commented that her ushand worked in & law fm.

17 The Applicant's hushand was not meeling ihe minimur requirements thus not quaiiying for the
pasition and this has been highlighted an the system.

5.8 The shorfisting was reversed afler the {rainirg by @ panst member and the achual moruiment
process wag conducted on 22 July 2021

3.3 The Appicant did not paticipate in the aciual recruitment procezs of 22 July 2021

& Due lo her actions menioned above, the Applicant was thamed and dismissed for dishonesly
and gross conbravention o company poicies

7. hecosding to the Respondent, the Applicant was rél supposed 1o do e selection and moying
of fhe candidate. 1t iz alleged that she did not hawe permission but was merely on fraining and
fhey were showed haw to navigale i syster. 1is further alieged that in doing what she has
dane, which was nat permitied, the Applcant should have declared being cenflicied,

B The Applicant disputes any wiongdong. She insists fhat her conduct did not constifute
miseanduct because she was mesely in & rainng and authorized io what she has done. She
seaks reingiaiamant.
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PRELIMINARY POINT

8. The Applicent’s reprasendalive raised fhyes preliminary points at slart of arbitration on 12
August 2024

1= prafiminary point

1 This was sbout 30 undelivered subpoena of wimess implying that the withess was nos yob
available. This aspect was resolved because the parties agread that the wilness wauld featify
virially. it should be noted that e Respondent ofisred fo sssist with relesse of fe
Applicants wiiness b festify wirfually,

2 preliminary point

11. The Applicant submilled that dessite requestz. the Respondent did not provide her with
certain imporiand information sbout delegation of authority and Persang) Develsomen
Program policies despite same being requested

12 In responss, the required information was clarified ang Respandent undertook to provide the
infermalion before evidence was led, 18 should be noled that this infoemation was ndeed
handed fo Applicant befors evidence was led.

3 prafiminany point

13. The third point raised & about spiiting of charges. As menbioned sbove, the Appiicant was
charged with w0 aus of misconduct anising from the same incident. The Applicants
mepressnialve raised several decided cases and his contention is that the Appilicant shogid
have been preferred with ong charge

. In his answer, the Respondent's represeniative denisd sgiithing of charges. Ho cubmiftad thai
the conduct of the Applicant was in conlravention of fhe Respondent’s polivies and her sckion
was dishanest, hence the bag charges.

Only sianed awsds that contan e CTLAS appesvad watarmans ars sulhmriosd, - !&FE!&EE&Z&
Bage 4 of 12

Lot st crv Fri 29-Howe 20348 130453
Last sxend by Rishaning




4 prellminary polnt

15

T,

18

it was submitied on bahall of fhe Apghcant fhal the Applicant should be reinstated to her
posilion withow listening 1o the meris of the case because the Respondent hias conravensd
timelings which unjustifiably delayed the prozeculing of he case against the Applicant.

1. Regarding delay, it is common cause that the conduct compleined of look place oa 18 July

2021 and the Respondent was aware of the conduct within the same month i happened, o
be preciss the Respondent wes aware of the conduth on the same day of the irsining.
Heowever, the Applicant was issued with charges on 27 June 2023, disciplinary hearing held
on 27 July 2023 and eveniually dismissed on 19 Oclober 2023,

The Apglicant's representaive argued several case authorities where cours, in some of
inglances, went on to declare desmissal unfair due 1o the unieasonabie delay in nitisling and
finalizing disciplinary peocesses. He argued; uslice delayed i jusfice denied” and Rirther
maintained el the Applicant was prejudiced by the extreme delay of 790 days belfore
daciding 1o fay chames agains! the Applcant

The Respondent justified the delay by arguing that for a disciplinary process lo be initiated,
the conduct complained of must be invesliated and a decision whether 1o take disciplinary
scfions i tsken at the national level. He sdded that the rsesons for delaying procasses was
due 1o the Hugent Cammission which, inter alia, made some damning findings and remarks
on makers of disciplinary processes where employees were marely accused and/or dismissed
withaul meris.

The ex tempore ruling

9. It shaild be noted that the Applicant requested thet | make a ruling on last o prelirinasy

piifts belsre merits are venliated and the request was opposad by the Responden.

20. Having heard fe submissions, | ruled fhat arbitration wonld proceed and my reasons would

b inearporaled in this awsard.
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ISSUE TO BE DETERMINED

21, The Applicant chalienged feimess of her dismiseal. About pencedura, the Apglicant subribed
that her dismissal is unfair because the Respondent condravened disciplingry procedures.

22, Abowt reason Tor disrissal, it 5 submitied el thers was no miscenduct that ook place
implysng that the eason for dismissal is wniair, hence | am also asked 1o detarning whetner
e dismissal is substantively firor net

23, | am further required to delermine the appeopriale emedy becaise the Applican] requasted 1o
b reinstated and compensated.

ANALYSIS OF EVIDENCE AND ARGUMENTS

24. Sxclion 192 of the Labowr Refations Act 86 of 1993 {LRA) slates,

{1} In any proceedings concarning any dismissal, the employee must establish the exislence of the dismissal
{21 )f existence of dismissal iz osfablishad, the amyployer musl prove thal the disoissal is fain

25 As mentionad suprs, termination of the Applicant's contract of employment 5 3 resull of
misconduct. Section 188 of the LRA provides;

{1} A dismizsal that is not aufomalically unfair, is wnfair i he employer lais o prove-
{8} that the reason for dismissal is & fair reason-
{iy redafed fo dhe employes's conduct or capaciy; or

{ii} hased o the amplsyars operalional requiraments; ang
(B kel i dismiissal was sfiscted in acoorsnoe with & fair procadure

{2} Any person considanng whether o nof the reason for dismissal is @ fair reason or wheiher or mod fhe
gizmizsal was siiewed n seeondanee willh @ fair groceduve arust take infie accownst any refavant code of good

praciics issted in ferms of this Ach

26. 1t is important fo deal with the preliminary pomis first. There ane two preliminary points fhat
neetl to be enlerained, which are he alleged splitfing of charges and the defay. The delay is
spiit inlo fwa, namely; delay contravening the discipiinary code and the unreasanable defay.
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#7. The charges laid sgainst the Applcanl are neither duplicaled nor spit The conduct
complained of is alleged contravention of policies &nd & could alen constitule 2 dishones! adl
or an act conlaining dishonest elernents. In essence, these ave wo different als of
misconduct arising from the same incident. It &5 the duly of the Respondent io pove thal
mizconducis as slleged eusls.

28, | will address the delay subject. At start of arbitration, this aspect of delay was raised a5
peeliminary point o be determined separately before svidence was ted . Howewer, having deall
with afl preliminary points and when stering wih namowing of the issues in this matier, the
Applican's representalive raised the sama aspec! about delay a5 a procedural defect alleging
that the Recspondent Touted s own disciplinary code ard procedures ingorporated in e
colleciive agresment concluded by the Respondent and the union.

29 There is no evidence suggesiing that the employer flauted ils own procedures because ihe
dieciplinany policy & silent in respect of tme framas for institutng disciplinasy prceedings.
Yihat the policy requlates are timefrarmas Jor precautionary suspensions bul silent where an
employes is rol suepended. 1t is therefore my finding thal the Respondent did not fut the
dizziplinary code and prcadure, the process precading dismissal was 6ol winfair,

30, Besides he above alleged flouting of the Respondent's own discinary procadures, it ias nol
b an fesue of concem that the Respondent ficuted the procedure as stipulsted & ilem & of
the Code of Good Praclice (Code] which siates;

“Normally, the employer should conduct an investigation fo delering whaifsr her e provnds for oizmizssl
Thiz does nof need i be & formal enquiry. The smployer showld nofify fhe empioyes of the allegations usng &
form and language that fhe emplojee can reasonably undarstand. The ampioyes should be aliowed he
spportuniy io stale a cese in response o he allpgations. The employes should b enilied fo 8 reasonabie
fime ip prepare fhe response and fo the sssisfance of @ frsde union rapresentative or feliow employee. Afer
the enguiry, the emplover should communicals fhe decizion takan, Brng preferably fumish the empioyes will
wyitlen modifcation of thet decigion”.

31, | tum to the afleged unreasonable delay. Notwilhstanding that the delay in prosecuting the
mmatter is excessive, the Respondent provided plausible reason for the delay.
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2. Mow 1 ium fo the eason for dismissal, thal iz (e question whesher the Applicant confravened

35

the Respondents policies or nol. # is worlh menfioning that the Applicant was in & training
when she navigated the success poral. She did not participate in the recruitment process,

- tem 7 of schadule B of the Code provides thal - any persos defermining whether & dismisss)

for museandendt is unfair showld consider

ja} whether or aot e employee confravened 8 nde o slandand raguialing
condugt i, or of relevancs fo, the workplans: smd

{b} ¥ 2 rule oF Slandard was confravenad, whalher or nol -
{iy ihe rule was & valid or reszonabie nie of slandand;
i} fhe employee was aware, o could ressonably be expected o have been
awarg, of the rule or slandard,
i) the rile ov standard fias been consistently applied by the smployer and
il diemises! waz an sppropaiate sanclion for the confresention of e rwe ar
slandard.

. According to Hisngws, who is employed by the Respondent as Human Resources Manager,

the Applicant intentionafly and dishonesty maved his hushand's spplication, who did not mesd
minirum reguiement, rom screening bo approved fist, There i no dispute hal Bis conducd
could eanstituies misconduc! because # is contravention of polices. The Agplicend maintains
that her conduct does not constilute misconduct because she was in @ Yraining and not
participating = a recruifment process.

in addressing this conundrum, | am af pesce with the amument that an employes can be
digmissed for misconduct whilst in iraining provided such perssn has commitied some
misconduct. Howewer, in this matter, the purpase of fhe iraining was fo skill the raines
{Applicant} with knowledge on how to use the recruitment portal on the system What the
Appiicent atiended to was not training cum reonpment process but, as menlioned above, it
wes merely a irainng 1o skill irsinzes for the up-coming recruitment drive. However, despile
the procsss on 19 July 2021 being 3 Fraining, fhe Respondent ineists that e Faining was
performed on & live porial and the Applicant dif aof have aulhority to move the llerms on the
porial.
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36 1t is common gauss that the Applcanl was selecled io be tamed on how %o navigale the
success portal so thal she would be abs o padicioate in a monitment dive where job
seckers would e recuiied. Having heand evidente. | am persuaded 1o scoept that the
Applicant was given access i navigate the portal which implies that she was afowed fo nove
ilems on the poriel by sslecling, shorisling and gwing comments where necessary for
shartlisting. | nole thal this was only 2 Iraining and na! the recruitment process itself

37. The email inslrucling the Apglicant 1o participale in the irsining is clear, I idformed the
Applicant that she & given access io navigsle the portad 5o that she would e able o do sams
when the aciusl reerilment process lakes place kafer. Below | address the question whether
fhe Applicant was given soosss. whether she was authanzed to move and whether the porgl
wias fifie or not.

36, Unlike the Applicant, Hiongwa is not a credible wilhazs because of the contradicions he gave
duriig his estmony. In his examination in chief, Hiongws ssid Tat the Applicant was nol
given access o0 the fool or portal but scoess was 1o be given alier Ihe training. This testimony
i in condlisd with the email that gave Applicant access io the poral 50 that she could navigate
ihe porsl dering her braining. | note bt Hiongwa laler conceded thal sccess was given

3%, Agsin, in his sxamination in chigf and -sxamination, Hiongwa said the Applicant was not
autharized o movs ilams during the irmmng bl afierwands, during oross examinabion, he
conceded that the Applicant could move fiems and further said hat the Applicant was only
allowed o make certain moves and prohibited frorm what she has done.

0. The issue whelher the ponal is ile was placed in dispute. | have aleady mentioned that
Hiongva is not a nol credible witness, hence | appeoach his evidence with castion 2nd atlach
#ltie weight. Regasdinss of whather the portal was life or nob. it appeers from Hiongwa's
gvidence that anyihing done dudng trainiag would have been revessed. | say this because in
his tesiimony when cross-sxamined, Hiongwa said that they would have comecled the
process i 8 qualiving condidale fob applcant] vwas selecied during the training.

41, [ accepd the Applicant's evidence that she selecled her husband's name due i ifs familianty
and ztatied navigsting the portsl Considering Hiongwa's version these woull have bean
soma cofrection on rosemants dong during the iraining, the moves dong by the Applicant
could noé have any bearing on the aclual recruitmen) bacause i would have been reversed as
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it wias done in this mstance. | therefore tend to align mysell with the Appinant's conbention that
i she e done something wiong, it has nothing 1o do with recrultmen! procasses, Bl i could
be failing 25 a iraines for not adhering lo taning mstuctions.

42 Had the Applicant done simdar things afler the training or during fhe subseguent schual
recruitmant procsss where she would have baen a panel member of fhe recruitment team |
would have probably amived & a different conelsion because misconduct would have taken
place unlike in what ook placs o the fraining on 19 Juby 2029 where she was in iraining
acquaintng hersell on how i navigale the portal. The puspase of the training was not fo
conduct the aciual seleclion bul o bain candidates on how fo move of navigate and wite
COMEMENIS Ware necessany.

43. The Apglicant did not comenit the alleged sffence, She did not breach any recniitment peficies
becaise she was not in 2 panel of recullers performing recruitment dufies nor was she
recngling her husband. She was nol rewuiting during fhe fraining. She did not cheal duding
the: training and she was not dishonest as alleged, hence | find her disrmissal undair,

&4. | have noted that Hiongwear's witlen statements or affidavit dated 9 Febuary 2023 (pages 20
te 23 °RY) resfions that the conduct complained of was performed shorlly after the training,
When confronfed wilth & question about this stalement on his affidawt, he said that his
sialernent was wrong and that it was mistake.

45. It eould nof be mistake becsuse in his svidence he ssid the Applicant moved the iters sven
after they wers camecled by the authorized pensl membees. This varsen conbradicls fhe
assefban 68 be made mistake in his stalement aboul the Applicani making fhe selection
after the training. | further nole thal this alisgation about navigaling portal after fraining was
also indicated as issue in dispule in the pre-arbitration minutes before removed by agreement,

45. It is plawsible that decision fo conduct dizciplinary hearing was influsncsd by this unfounded
allegsiion of moving the &W afier the iraining. | tend to socept the Applicant’s version and
argument that zhe has been disciplined because of her persistent complanis she raised
agains] her e manager.

47, I vigw of the alore, e Respondent has failed to show that the resson for dismisss! is fair,
tharefore | find dismissal substantively unfair,
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45, 1w fum to remedy. The Applicant requested 1o be reinstzied and compensatad. These ane
two separale remedies and cannot be avarded ai the same time. Seclion 194 of the LRA
prpvides; Remediss for unfair dismissal and unfait {ahour praciice

{1} if the Labour Court or an arbilrator appointed i fems of this Act find's dhat & dismissal is unfair, the Court
or e arbilrator may-

{a) order the employer to reinstate the emplayee from any date nol eglier than 1he dale of dismissal

(B} order the empioyer I re-employ fhe employee, silher i The work in which e employes was employed
hedone the dismizsal or in other reaconabiy suitable work on any lemis and from any dafe nof aanfier than the
date of dismissal o

] awder the employer o pay compensalion 1o the employee.

{2} The Labour Cowt or the artirafor must require the empioyer fo reislate or re-employ the smplayes
unlass-
{8 the employee doas nol wish fo be reinstaled or re-grmployed,

() the circumstances surounding the dismisssl are such that 3 confinued employment relafionship would be
intplerable;

e it iz ot ressonably practicable for the empioyer fo reinstate of rg-emplay the employes, o

) ihe dizmissal is unfeir oaly becsuse ihe amployer die nof follow a fair procedure

49, The Applicanl requested lo be reinsiated and in view of my finding ihat dismiseal i
substantively unfair because the Apphoant did not commit the misconduct as aliaged. | find ng
segson nol § reinstate with backpay te pul her in a position she would have been had 8 not
heen for fhe unfair dismissal.

50. The Applicant musk be paid amear salary in the amounl of RE4S, 73010 (Sig Hundred and
Fary-Thoee Thousand Sven Hundred ard Thirly Rand and Ten Cents) caleulated as Sallews!

R48, 51770 ¢ 13 = RG43, 730,10

&1, In the premises, | herefore make the following award:
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AWARD

1. The preliminary paints raised by the Applicant are dismissed,

2. The dismissal of the Assiic

ani (Momkhozi Zwana| s precedurally fair and sulstantively undair,

3. The Respondent (SARS) is ordered fo reinstate the Applicant (Nomkhozi Zware) 1o her position on
aames e and condilions that existed befovs dismissal,

4. The Respondant (SARS) Iz huther orderad 18 pay the Applicant [Nomkhezi Pwane) R842, 730 10 on or
hefore 20 December X024,

5. The Appéicant {Nomkhozi Zwane] must report for duly on 9 Decamber 2024,

Commissioner: Solly Mashego Signature; __
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